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INTRODUCTION

Democracy and the rule of law share a robust and symbiotic nexus.1 
(e rule of law is central to democracy as a system of governance and to 
democratization as a process.2 Adherence to the rule of law reflects respect 
for the will of the people as the legitimate source of authority.3 As such, 
upholding the rule of law protects against arbitrariness and abuse of power.4 
Similarly, the erosion of the rule of law poses one of the most insidious 
threats to both settled and nascent democracies.5 Disregard for the rule of 
law corrodes the legitimacy of power holders whose authority emanates 
from the law, and ultimately that of the undergirding system of governance.6

While the rule of law in most legal traditions may seem an amor-
phous concept, scholars and practitioners largely agree on a sine qua non 
condition: the enforcement of legal constraints on government power.7 
Limiting government authority may take various forms, but a funda-
mental mechanism is the separation of powers doctrine whereby the execu-
tive branch is checked and balanced by the legislature and the judiciary.8 
An ineffective separation of powers will imperil democracy, which rests 
in part on compliance with the tenets of the rule of law.9 Chronically-
weakened institutions can lead to democratic decay and the breakdown of 
state order.10 (e causes of such deep-seated institutional frailties include 
the manipulation of constitutional order, an autocratic executive, and a 
dysfunctional legislature.11
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Democratization is often a nonlinear and fragile process.12 (is is 
especially the case in conflict-affected and divided societies with strong 
autocratic traditions such as Afghanistan. In such contexts, adherence to 
the rule of law is vital for the stability and even survival of nascent democ-
racies.13 Following the Taliban’s ouster in 2001, Afghanistan began its 
difficult transition toward democratic governance. (e 2004 Constitution 
marked an important milestone by establishing a democratically-modeled 
separation of powers. 

(is article argues that the viability of Afghanistan’s democratiza-
tion hinged, in key part, on institutional compliance with the rule of law. 
Put differently, Afghanistan’s recent authoritarian reversion—as evinced 
by the Taliban’s resurgence to power—was preceded by “constitutional 
retrogression,” particularly via systematic assault on the rule of law.14 By 
examining the roles of the legislature and presidency, this article contends 
that the nascent Constitution’s flawed separation of powers—in tandem 
with rampant executive overreach and a deficient electoral system—eroded 
key democratic norms and, thereby, diminished the legitimacy of the 
underlying regime. (is mounting legitimacy deficit, paired with associ-
ated governance woes, emboldened and empowered opposition groups 
including the Taliban. In adopting this relatively narrow focus, the article 
acknowledges the broad array of issues germane to democratization, 
including the international community’s role in state-building efforts in 
Afghanistan.15 A detailed assessment of those myriad issues, however, is 
beyond the scope of this paper.

(is article proceeds in three parts. First, it provides an overview 
of the separation of powers under Afghanistan’s 2004 Constitution. Next, 
it examines how certain institutional deficiencies, coupled with relentless 
executive encroachment on legislative authority, dealt major blows to the 
rule of law and democratization in Afghanistan. Finally, the article discusses 
the pernicious impact of the Single Non-Transferable Vote (SNTV) system 
on the legislature and thus on the checks and balances system. 

SEPARATION OF POWERS UNDER THE 2004 CONSTITUTION

Afghanistan’s history is largely characterized by political turmoil and 
authoritarianism. Strong legislatures and independent courts—critical 
pillars of democracy and the rule of law—have been effectively nonexis-
tent. In the absence of mechanisms for checks and balances, Afghan rulers 
have governed as de jure and de facto autocrats.16 

(e Taliban’s fall in 2001 and the ensuing twenty-year period provided 
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an unprecedented opportunity to build democratic institutions and move 
toward a society embedded with the rule of law. (e 2004 Constitution 
was the foundation of Afghanistan’s new political and legal order. In a bid 
to constrain unbridled government authority, the new Constitution estab-
lished a separation of powers system among the executive, legislative, and 
judicial branches of the state.17 

Notwithstanding Afghanistan’s experience with totalitarianism, the 
2004 Constitution created a very powerful executive. Whereas the 1964 
Constitution divided the authorities of the king and the prime minister, the 
2004 Constitution (hereafter the “Constitution”) effectively combined the 
powers of both and concentrated them in the presidency.18 (e President, 
as the head of the executive branch, was responsible, inter alia, for over-
seeing the implementation of the Constitution, determining the country’s 
national policy, appointing high-level officials such as cabinet ministers, 
and serving as the commander-in-chief of the armed forces.19 (e execu-
tive was also tasked with enforcing laws and court judgments, maintaining 
public order, preparing the state budget and protecting public wealth, 
devising and implementing development programs, and reporting progress 
to the National Assembly (Parliament).20 

(e executive’s authorities also extended to legislative and judicial 
spheres. (e President held—and frequently deployed—the power to 
make laws via legislative decrees.21 Indeed, most laws were promulgated 
through presidential decrees rather than parliamentary acts. Moreover, 
besides determining national policy, the President could veto legislation 
passed by the Parliament,22 and appoint one-third of the legislature’s upper 
chamber.23 (e President also wielded influence in the judicial realm by 
appointing justices of the Supreme Court, appointing lower court judges, 
and approving sentences of capital punishment.24

Reflecting the vital role of the legislature in Afghanistan’s fledgling 
democracy, the Constitution designated the Parliament as the highest 
legislative organ mandated to “manifest the will of its people as well as 
represent the entire nation.”25 (e powers of the Parliament, which was 
bicameral,26 included ratifying and abrogating laws, approving the state 
budget, endorsing development programs, ratifying international treaties 
and agreements, and approving or rejecting high-level appointments such 
as ministers and Supreme Court justices.27 Moreover, the Parliament could 
remove an incumbent minister through a no-confidence vote.28

(e Constitution envisaged the judiciary to function as an indepen-
dent organ of the state. Afghan judges were appointed by the President.29 
(e judiciary was generally empowered to adjudicate all cases,30 and had 
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the authority to review laws and international instruments for compliance 
with the Constitution.31 Notwithstanding, the bench was afflicted with 
substantial deficiencies which severely undermined its capacity to act as a 

check or balance on the other branches 
of government.32

(e Constitution’s separation of 
powers system was deeply flawed. It 
set up a constitutional order that was 
firmly tilted in favor of the executive. 
(e President exploited this imbalance 
of power and increasingly encroached 
upon legislative authority and judicial 
independence.33 In other words, this 

structural design helped pave the way for “constitutional retrogression” by, 
in part, dismantling the interbranch checks.34

EXECUTIVE OVERREACH AND THE LEGISLATURE 

Aside from institutional design flaws,35 rampant executive overreach 
undermined the legislature and consequently dealt major blows to the rule 
of law and democracy in Afghanistan.36 (is section will illustrate how the 
President actively compromised the Parliament’s authority in myriad ways. 
(is included unduly issuing legislative decrees, flouting the Parliament’s 
summonses and rejection of senior executive officials, bypassing the legis-
lature’s oversight over public finance, and exploiting the judiciary and the 
loya jirga (a traditional grand assembly mechanism) to undercut lawmakers.

(e Constitution granted the President the authority to issue legisla-
tive decrees. (at power, however, was to be deployed only during parlia-
mentary recess, and “in case of an immediate need.”37 Additionally, such 
decrees were required to be tabled before Parliament within thirty days of 
convening its first session.38 If rejected by the legislature, the decrees would 
become void.39 (ese conditions, however, proved ineffective in practice as 
a fragmented Parliament rarely acted cohesively to review such decrees.40 
Recognizing these realities, the executive routinely exploited its emergency 
legislative competence, often in defiance of the “immediate need” clause 
and the thirty-day window requirement, to trespass on the Parliament’s 
turf and further its own political agenda.41 

(e President’s audacious abuse of his legislative power led to alle-
gations of surreptitiously manipulating laws for self-serving reasons. One 
example was the reported manipulation of the Anti-Corruption Law, 

!e Constitution’s 
separation of powers system 
was deeply flawed. It set up 
a constitutional order that 
was firmly tilted in favor  
of the executive. 
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whereby the President sought to increase his influence over the anti-graft 
commission.42 (e President’s tendency to wield undue sway extended 
to other anti-corruption bodies, such as the Supreme Audit Office,43 the 
Ombudsperson’s Office,44 and even the national courts.45 (e government’s 
unwillingness to curb institutional corruption and abide by the rule of law 
was one of its inherent flaws. 

Moreover, the executive increasingly disregarded the Parliament’s 
constitutional role in the appointment and questioning of high-level exec-
utive officials. In violation of the Constitution, President Ghani routinely 
kept ministers and senior officials 
whose appointments were rejected by 
Parliament as “acting” heads of key 
government organs during his presi-
dency.46 

Reflecting the executive’s disdain 
for the Constitution, even President 
Ghani’s wife openly bullied the legis-
lature by vowing that rejected nomi-
nees would remain in their positions regardless of the lawmakers’ oversight 
powers.47 (e continued work of these caretaker senior officials violated 
the law and cast doubt over the administration’s legitimacy.48 In addition, 
the executive increasingly ignored parliamentary summonses which further 
hampered the Parliament’s ability to check the executive.49

(e executive also regularly sought to bypass the Parliament’s over-
sight over public finance matters. For example, in 2020, President Ghani 
stealthily issued a decree to dismember the Ministry of Finance and 
transfer its critical functions (concerning revenue, customs, and treasury 
and budget) to independent units reporting to his own office.50 Besides the 
questionable legality of such a ploy, Ghani’s decree risked further central-
izing—not curbing—corruption.51 Only after Ghani’s scheme was exposed, 
and following pressure by the U.S. State Department,52 the President was 
forced to rescind his original order.53 

(e U.S. government’s seemingly effective pressure in this particular 
matter reflected the international community’s overarching influence over 
state-building efforts in Afghanistan. Indeed, while the executive was de 
jure accountable to the legislature, it was arguably de facto beholden to 
foreign donors—as a rentier state.54 (e Parliament’s lack of the power of 
the purse in practice diminished its leverage over the government.55 (e 
executive’s behavior at times epitomized the Persian proverb, “har kas naan 
dahad farman dahad” (whoever gives the bread issues the order).

!e President’s audacious 
abuse of his legislative 
power led to allegations of 
surreptitiously manipulating 
laws for self-serving reasons.
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(e Ministry of Finance ploy was part of a broader strategy to circum-
vent parliamentary scrutiny of the government’s handling of public funds. 
Even as President Ghani had to backtrack from the planned evisceration 
of the Ministry of Finance, reports emerged that he had issued a similar 
executive decree with respect to the Ministry of Mines and Petroleum.56 
Pursuant to Ghani’s decree, the ministry’s powers over mining contracts 
and revenues were to be transferred to other agencies in order to effectively 
evade oversight.57 Such legally dubious tactics drew the ire of lawmakers 
who criticized Ghani for seeking to covertly move the revenue-generating 
sectors under the presidential palace’s exclusive control.58 Furthermore, 
the government frequently engaged in other troubling practices such as 
expanding the use of discretionary and emergency funds which bypassed 
the regular budgetary process and controls.59 

(e executive also regularly exploited the Supreme Court to strongarm 
the Parliament. For example, the top court repeatedly rubberstamped the 
President’s encroachment on the legislature’s lawmaking power via dubious 
constitutional interpretation.60 Moreover, the Supreme Court held that the 
Parliament’s no-confidence votes against certain ministers were unconstitu-
tional.61 In addition, in 2020, at President Ghani’s behest, the chief justice 
reportedly signed off on a questionable financial transfer from the central 
bank to the Ministry of Finance, which appeared to circumvent parliamen-
tary scrutiny over public finance.62 Simply put, the top court rarely failed 
to appease the President in the latter’s disputes with the legislature. 

Another presidential tactic for undermining parliamentary authority 
was the loya jirga mechanism. Besides designating the Parliament as “the 
highest legislative organ” that “manifest[ed] the will of its people as well 

as represent[ed] the entire nation,” 63 
the Constitution created the loya jirga 
as a parallel body that served as “the 
highest manifestation of the will of the 
people.”64 While the loya jirga never met 
its constitutional requirements in prac-
tice,65 that did not deter the President 
from deploying “consultative” jirgas—
gatherings that were effectively hand-

picked by the executive—to pursue its own political agenda in defiance of 
the Parliament. For example, in 2020, President Ghani convened such a 
gathering to sanction the likely unlawful release of Taliban prisoners.66 (e 
Parliament deemed Ghani’s assembly as an “illegal” gambit to bypass the 
elected legislature on such a critical issue.67 

In short, the Constitution’s 
deficient separation of powers 
created an unduly powerful 
executive and a concomitantly 
weak legislature. 
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Executive overreach vis-à-vis the legislature took an array of other 
forms as well. A decree by President Ghani in 2017, for instance, required 
lawmakers to report their assets to his office in the executive branch—
rather than to an independent body.68 Such an order was at odds with 
international norms, sowed conflicts of interest, and blurred the separation 
of powers.69 Additionally, besides improperly intervening in the last parlia-
mentary polls,70 the President even fired a senator for challenging a strong 
Ghani loyalist for the senate speaker position.71 

In short, the Constitution’s deficient separation of powers created 
an unduly powerful executive and a concomitantly weak legislature. (is 
flawed checks and balances system further emboldened the President to 
increasingly encroach on parliamentary prerogatives and, consequently, 
eroded the rule of law and democratic norms in Afghanistan. 

A FLAWED ELECTORAL SYSTEM

Besides the Constitution’s deficient separation of powers and rampant 
executive overreach in practice, other factors also impeded institutionalizing 
the rule of law. As such, a core foundational problem plaguing the Afghan 
Parliament was the underlying electoral system. Apart from other electoral 
challenges such as security constraints, graft and fraud, and inadequate 
civic education,72 the method used to elect members of Parliament—the 
Single Non-Transferable Vote (SNTV)—was a key obstacle in developing 
a strong legislature.73 

In 2004, President Karzai rejected the United Nation’s proposal for a 
list proportional representation (PR) system for parliamentary elections.74 
Instead, the 2004 electoral law, which was promulgated via presidential 
decree, established the SNTV system.75 Karzai’s decision was driven, in 
key part, by a strategy to hinder the growth of parties—and an effective 
Parliament—as potential sources of political opposition.76

A robust legislature, a benchmark of vibrant democracy, requires 
effective political parties.77 Under the SNTV system, each voter casts a 
single vote for a single candidate, and the candidates with the most votes 
win the seats allocated per province.78 (e SNTV system, however, is 
deeply incompatible with the development of political parties and thus 
robust democratic institutions. (at is why this model is rarely used in 
legislative elections among democracies worldwide.79 

In the case of Afghanistan, SNTV incentivized political individu-
alism as securing a parliamentary seat required maximizing one’s own 
votes. By the same token, the system punished cooperation among would-
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be allies and hence stymied the development of meaningful coalitions.80 
As with the Constitution’s weak checks and balances system, the adoption 
of the SNTV model further bolstered an already powerful executive by 
limiting organized opposition. Indeed, in the case of Afghanistan’s post-
2004 politico-legal system, undermining political competition was one of 
the key instruments of constitutional retrogression and democratic decay.81

(e SNTV had disastrous consequences for democratic representa-
tion and parliamentary authority. As expected, the system impeded the 
growth of political coalitions. In the 2010 elections, for instance, approxi-
mately only ten percent of the 2,600 candidates were linked to parties. (e 
electoral scheme produced an Afghan legislature beset by fragmentation, 
instability, clientelism, and personality politics.82 

(e lack of a stable party system prevented the Parliament from 
effectively fulfilling its mandate to serve as a check and balance on other 
branches. For example, the fragmented and unstable legislature did not 
enact most statutes; rather, it was the President that promulgated most 
laws via legislative decrees. Moreover, the absence of stable political parties 
with clear policy platforms and the dizzying array of candidates resulted 
in Afghans often voting along ethnic lines.83 More specifically, analyses 
of recent legislative and presidential elections reveal that ethnic voting 
preferences were the most significant dynamic in Afghanistan’s electoral 
process.84 In an already deeply divided society, the SNTV exacerbated 
tensions among the main ethnic groups. Such heightened ethnic fragmen-
tation, in turn, further weakened the lawmakers’ ability to act in unison to 
curb executive abuse of power. Moreover, the deepening ethnic polarization 
further debilitated the democratization process as the citizenry increasingly 
showed preference for ethnic rather than shared national interests.85 

Besides retarding the development of a party system and thus a strong 
legislature, the SNTV system ensured that most of the ballots cast did not 
result in actual popular representation. With numerous candidates on the 
ballot, the overwhelming majority of votes were essentially “wasted” on candi-
dates who lost. In the 2005 parliamentary elections, only thirty-two percent 
of votes were cast for winning candidates—rendering two-thirds of the votes 
as effectively irrelevant.86 (e 2010 polls met a similar fate with most votes 
cast for candidates who did not win any seats.87 (In Iraq’s 2005 elections, by 
contrast, only five percent of the votes were “wasted.”88) In the end, the votes 
of most Afghans did not count. Instead, the Parliament reflected a minority 
of the ballots cast, leaving most of the electorate feeling excluded. 

(is pervasive feeling of exclusion, coupled with widespread electoral 
fraud and the legislature’s inability to serve as an effective counterweight to 
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the other branches, further sapped the public’s faith in governing institu-
tions.89 (is erosion of confidence was evidenced by dwindling participa-
tion in subsequent parliamentary and presidential polls.90 (e mounting 
disenchantment with the country’s increasingly dysfunctional institutions, 
and related deteriorating economic and security conditions, imperiled 
the legitimacy of the wider political order established under the 2004 
Constitution—and played into the hands of the insurgency.91 

CONCLUSION

Democratic transitions are invariably variegated and fraught with 
obstacles. As the case of Afghanistan has shown, the threat of a precipi-
tous and full-blown authoritarian reversion can be intricately tied to, and 
exacerbated by, constitutional retrogression via systematic violations of the 
rule of law.92 Indeed, a democracy “in the midst of [such] retrogression 
may not realize its predicament until matters are already beyond redress.”93 
Safeguarding democracy thus requires utmost vigilance and constant 
endeavor driven by fidelity to core principles such as supremacy of the law.94 

(e Taliban’s ouster in 2001 presented a historic opportunity to 
break away from Afghanistan’s despotic past and transition toward demo-
cratic governance. (at opportunity, however, was squandered. (e 2004 
Constitution produced a flawed separation of powers system that unduly 
aggregated authority in the presidency. Moreover, rampant executive over-
reach increasingly undermined a Parliament that was further stymied by 
a deficient electoral system. While not the only factor, the ensuing degra-
dation of the rule of law and democratic institutions impeded effective 
governance and sapped the regime’s legitimacy—conditions which oppo-
sition groups exploited methodically. With the Taliban back in power, 
Afghanistan’s autocratic reversion serves as a cautionary tale on the perils 
of rule of law decay. f
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