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Religious Constitutionalism 
in Egypt: A Case Study

Mohamed Abdelaal

Article 2 of the Constitutional Declaration of 2011 reads, “Islam is 
the religion of the state, Arabic is its official language. Principles of Islamic 
Sharia are the principal source of legislation.” Islamists see this as their 
gateway to entering and determining the path of Egypt’s political and 
legal life. Ironically, while Article 2 was included in the former Egyptian 
Constitution of 1971, Islamists today argue it was not fully enforced. The 
Article was retained in 2012.

The Supreme Constitutional Court (SCC)’s current interpretation 
of Article 2 is a liberal one that is partly accepted by the Islamists. The 
SCC’s interpretation states that in order for legislation to be consistent 
with Article 2, it should not violate the authentic rules of Sharia and 
should maintain human welfare as well as human rights. Islamists claim 
this interpretation does not satisfy their strict religious ideology; however, 
they explicitly accepted it in their platform in 2007 in order to protect the 
Article from being altered or removed from the constitution.

In this essay, I will analyze the political significance of Article 2. First, 
I will first trace the historical background of the Article in an attempt to 
show how it entered the Egyptian Constitution. Second, I will examine 
how the SCC developed a methodology of liberal interpretation of Article 
2 that has been followed by several other Muslim countries. Third, I will 
answer the question of whether Article 2 is really applicable in Egypt. In 
doing so, I will discuss the view of politically active Islamists, particularly 
the Muslim Brotherhood, and to what extent it presents a contrast to the 
SCC’s interpretation. Fourth, I will examine the challenges that surround 
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the application of Article 2, including opposition from the Christian 
minority and liberal scholars. Finally, I will propose some suggestions that 
might secure a pragmatic application of the Article.

History of Article 2

Islamic constitutionalism can be traced back to Egypt’s first constitu-
tion in 1923. Article 149 inserted Islam into the Constitution by declaring 
that “the religion of the state is Islam and Arabic is its official language.” 
Interestingly, all of the drafting committee members—including the 
Christian members—unanimously approved this Article. One may specu-
late that the consensus was merely an attempt to solidify Egypt’s identity, 
which the British occupation had tried desperately to efface, or an acknowl-
edgment of Egypt’s de facto composition. Following the Constitution of 
1923, the Constitutions of 1930, 1956, 1964, and 1971 all incorporated 
Article 149. Only the Constitution of 1958, drafted after the unification 
of Egypt and Syria, omitted the Article.

After President Mohammad Anwar el-Sadat assumed power in Egypt 
in 1970, a new constitution was drafted and promulgated, which became 
known as the Permanent Egyptian Constitution of 1971. By this time, 
the Islamists in Egypt were more organized and their political faction, the 
Muslim Brotherhood, was stronger in asserting their ambitions for gover-
nance and a religious state. Sadat sought to placate the Islamists, both to 
avoid the threat they posed and to use them against the leftist allies of 
deceased President Gamal Abdel Nasser who opposed Sadat’s policies.1 
In order to win the Islamists’ support, Sadat proposed to add the phrase 
“and the principles of Islamic Sharia are a primary source of legislation” to 
Article 149 of the 1923 Constitution. The new Article read: “Islam is the 
religion of the state, Arabic is its official language, and the principles of 
Islamic Sharia are a primary source of legislation.”

Interestingly, this was not Sadat’s last brushstroke on Article 2. In 1980, 
Sadat found himself constrained by Article 77 of the 1971 Constitution, 
which limited the President to two six-year terms. Sadat wanted to amend 
Article 77 to allow him to continue beyond the designated two terms and 
saw no possibility of doing so without the support of ordinary Egyptians, 
as well as the Islamists. The solution was to propose an amendment to 
Article 2 alongside the desired amendment to Article 77. The amendment 
to Article 2 read, “the principles of the Islamic Sharia are the primary source 
of legislation [emphasis added];” the amendment to Article 77 added the 
phrase “the President may be reelected for other successive terms.”
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This was a cunning move by Sadat. Using Article 2, he played to the 
religious tendency of ordinary Egyptians, as well as the Islamists, in order 
to pass Article 77, as any opposition to Article 77 would have struck down 
Article 2 at the same time.2 However, Sadat did not expect that the change 
in Article 2 from “a” primary source of legislation to “the” primary source 
would result in the major controversy and debate over interpretation that 
continues to this day. 

Moreover, Sadat did not expect that his relationship with the Islamists 
would deteriorate after he signed the Egypt-Israel Peace Treaty in 1979. He 
was assassinated in October 1981.3

Understanding Article 2

Since its inception, Article 2 has been widely interpreted to mean 
that all laws must be consistent with Islamic Sharia.4 Given the controver-
sial nature of such an interpretation, the following analysis seeks to clarify 
the parameters of the Article in order to help illuminate its role in present-
day Egypt. 

Islam and the State

As noted previously, the beginning of Article 2 reads, “Islam is 
the religion of the state and Arabic is its official language,” obviously 
addressing the identity of the state. As 
the majority of the population in Egypt 
is Muslim and Arabic is its dominant 
language, this phrase seems to merely 
reflect the status quo. Furthermore, 
the phrase, “Islam is the religion of the 
state” suggests that Islam is the religion 
of the majority of the population and 
not the religion of the state as an insti-
tutional entity; it does not signal that 
non-Muslims should be deprived of 
the right of freedom of religion or the 
freedom to practice their religious rites.5 
In Egypt, the rights of non-Muslims 
are guaranteed in part because they are 
related to the right of citizenship.6 Furthermore, if we accept that Article 2 
prohibits laws contrary to Islamic Sharia, any law that restricts the religious 

Furthermore, if we accept 
that Article 2 prohibits 
law contrary to Islamic 
Sharia, any law that restricts 
the religious freedoms of 
non-Muslims in Egypt would 
be rendered unconstitutional 
simply because Islam 
guarantees these rights in 
many places.
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freedoms of non-Muslims in Egypt would be rendered unconstitutional 
simply because Islam guarantees these rights in many places. For example, 
the Qur’an reads, “there shall be no compulsion in [acceptance of ] the reli-
gion. The right course has become clear from the wrong.”7 Likewise, it also 
reads, “and had your Lord willed, those on earth would have believed—all 
of them entirely. Then, [O Muhammad], would you compel the people in 
order that they become believers?”8

Furthermore, it is worthwhile to consider whether the phrase “Islam 
is the religion of the state” classifies Egypt as a clerical state to the extent 
that the whole state, either in its governmental or societal aspects, would be 
subject to the control of Islamic clerics. Yet, this interpretation is unlikely 
to prevail. In fact, the idea of a clerical state is against Islamic Sharia because 
this idea assumes the existence of a mediator between people and God. 
The existence of this mediator is against the concept of monotheism, the 
premise upon which the code of law is based.9

Many worry that dictating in the Constitution that Islam is the reli-
gion of the state is a step backward that may lead to religious discrimi-
nation. This worry is potentially mitigated by the constitutions of some 
countries that may seem to be more democratic than Egypt. For example, 
the Constitution of Greece stipulates that, “the prevailing religion in 
Greece is that of the Eastern Orthodox Church of Christ.”10 Moreover the 
Constitution of Denmark reads that, “the Evangelical-Lutheran Church of 
Denmark is the established Church of Denmark and, as such, is supported 
by the State”11 and that “the King must belong to the Evangelical-Lutheran 
Church.”12 Based on these examples, these kinds of constitutional phrases 

merely declare a reference to the state; 
they do not hurt democratic move-
ments per se, unless they are specifically 
misused.

The Principles of Islamic Sharia as the 
Primary Source of Legislation

The last portion of Article 2 
states “principles of Islamic Sharia are 
the principal source of legislation.” 
This is the most controversial part of 

the Article because it declares that no law may be inconsistent with the 
principles of Islamic Sharia.

Islamic Sharia is a broad term, which includes rules that the Prophet 

This begs the question: does 
the phrase “the principles of 
Islamic Sharia” signify that 
the law must be identical 
with Islamic Sharia, or does 
the word “principles” take 
the Article somewhere else?
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Muhammad legislated by means of revelation as well as the entire jurispru-
dential system developed by Islamic scholars.13 However, Article 2 specifi-
cally refers to the “principles” of Sharia and does not refer to it in absolute 
terms. This begs the question: does the phrase “the principles of Islamic 
Sharia” signify that the law must be identical with Islamic Sharia, or does 
the word “principles” take the Article somewhere else? It therefore is neces-
sary to consider these possibilities and their interpretation in conjunction 
with the role of the SCC, as discussed below.

The Supreme Constitutional Court on Article 2

The Egyptian SCC has the sole authority to exercise the power of 
judicial review in order to ensure that all laws and regulations conform to 
the Egyptian Constitution, and to interpret laws so as to remove any confu-
sion or ambiguity regarding their meaning.14 Accordingly, the SCC seemed 
to be the proper forum for many parties, including the Islamists, to shed 
more light on the meaning and consequences of Article 2. Consequently, it 
is safe to stand on its interpretation of the Article.

Despite hearing many cases arguing that certain laws were inconsis-
tent with the principles of Islamic Sharia mentioned in Article 2, the SCC 
did not find it necessary to interpret what “the principles of Islamic Sharia” 
meant until 1993.15 In that year, a petitioner challenged the constitution-
ality of Articles 18(b) and 20 of Law No. 100 of 1985,16 which amended 
some provisions of the Personal Status Law, claiming that they violate 
Article 2. Article 18(b) reads, “[i]f a husband divorced his wife without her 
consent and without any specific cause, the wife deserves an extra compen-
sation, which is equal to two years of any maintenance payment she might 
receive.” Article 20 provides that, “the wife’s right to custody terminates 
when the male child reached the age of 10 and the female child reached the 
age of 12. However, if it is in the children’s interests, a judge may allow the 
male child to remain in his mother’s custody until the age of 15 and the 
female child until her marriage.”

The SCC denied the petitioner’s claim and ruled that there was no 
violation of Article 2 of the Constitution.17 In justifying its decision, the 
Court argued that only the ‘authentic rules’ of Islamic Sharia are inviolable. 
They are non-changeable and cannot be construed or altered; Ijtihād, or 
individual reasoning, is not allowed for these rules. In contrast to this, rules 
that do not enjoy such authenticity can be changed, construed, or altered 
to fit the needs of time and to maintain the general purposes of Sharia and 
its underpinnings: the religion, life, reason, honor, and property.18
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According to this decision, the SCC established two levels of review 
under which a law’s constitutionality should be tested. First, the legislation 
must not violate the authentic rules of Sharia as described by the Court.19 
Second, the legislation must be consistent with the general purposes of 
Sharia so that it does not impede their application.20 Regarding the first 
level of review, the Court declared that the “principles of Islamic Sharia” 
means those rules that are authentic in their existence and meaning. In 
the context of Islamic law, the Qur’an21 and the Sunnah, or the sayings 
and normative practices of Prophet Muhammad,22 are the chief primary 
sources. The Qur’an enjoys absolute authenticity of existence, being beyond 
dispute.23 However, the authenticity of the Sunnah, especially al-Hadith 
(“the Prophet’s sayings and speeches”), is questionable24 because many of 
the sayings and speeches were not narrated by the Prophet.25 On the other 
hand, the authenticity of meaning is a challenge for both the Qur’an and 
the Sunnah.26 A Qur’anic text as well as a Prophet’s speech or saying could 
embrace multiple meanings that entail multiple interpretations. The SCC 
developed an interesting legal solution to deal with the meanings of the 
legal texts: if they are unambiguous after careful examination, the plain 
meaning will be implemented,27 but if they remain ambiguous or vague, 
the court itself will try to interpret this ambiguity without contradicting 
the tenets of Sharia.

The second level of review is to examine whether the challenged legis-
lation is consistent with the purposes of Sharia: to promote and protect 
religion, life, reason, honor, and property. Indeed, the development of these 
purposes was the product of Islamic jurists’ interpretation and Ijtihād, or 
individual reasoning,28 to promote human justice and welfare,29 and to 
render Islamic Sharia a complete corpus and system for life, not merely 
a set of rules.30 Consequently, the Court held that a law that undermines 
human justice and welfare would be rendered unconstitutional.31

The SCC approach to interpreting and applying Article 2 reveals 
that it adopts the theory of siyassa shariyya, which means that the system 
of governance should be consistent with Sharia, but with a slight reform. 
The Court’s position could be summarized in the development of two 
criteria that a law must meet in order to be consistent with Article 2: 
consistency with authentic Islamic rules and promotion and maintenance 
of the purposes of Islamic Sharia.32 On the other hand, the Court did not 
consider the argument that the theory of siyassa shariyya confers exclusive 
jurisdiction on the religious jurists and guilds to interpret Sharia. Instead, 
it reserved the jurisdiction to use ijtihādic skills whenever the need arose.

The stress that the Court places on the need for legislative consistency 
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with the welfare-oriented purposes of Sharia characterizes the Court as an 
entity with a liberal constitutional jurisprudence.33 However, any argu-
ment that the Court’s methodology is an attempt to secularize Egyptian 
legislation to the extent of declaring them unrelated to Islamic law would 
be greatly misleading.34 The methodology can instead be seen from the 
perspective of reinterpreting Islamic rules in a way that fits the needs of the 
modern era and society. Many scholars have acknowledged the validity of 
the argument that the Court carried out a genuine attempt to introduce 
Islamic Sharia as a unified corpus, as well as a life system that can accom-
modate the modern era and its challenges.35

Is Article 2 Really Applicable?

The question of whether Article 2 is truly applicable is a question 
without a complete answer. In fact, the answer depends on many political 
currents, including the voices of minorities and those who wish to take 
charge of applying Article 2 in Egypt—the religious guilds.

After the 2011 Revolution, the Muslim Brotherhood successfully 
established the Freedom and Justice Party, through which it became fully 
involved in Egyptian political life and won the parliamentary majority in 
2011. Despite the fact that the SCC dissolved the Parliament in June of 
2012,36 the Brotherhood’s Parliamentary majority reveals the extent to 
which the Islamists gained strength by successfully winning the people’s 
confidence. With this in mind, it would be helpful to examine the 
Brotherhood’s stance towards the application of Article 2. 

Article 2 plays a crucial rule in justifying the existence of the Muslim 
Brotherhood and ensuring its legitimacy; thus, the Brotherhood is eager to 
preserve the Article in the Egyptian Constitution.37 While articulating its 
political and economic views as well as its goals for the future of Egyptian 
society in 2007, the Brotherhood unexpectedly embraced the SCC’s 
interpretation of Article 2 in its party platform.38 Its recognition of the 
SCC’s constitutionally liberal approach to Article 2 was motivated by the 
Brotherhood’s political agenda and aspirations. Specifically, Brotherhood 
leaders were compelled to accept the SCC’s liberal methodology so that 
Article 2 would remain untouchable, even if the Court’s interpretation was 
inconsistent with their religious ideology.39 It is noteworthy that when the 
Brotherhood declared that the party policies and reforms were in accor-
dance with the SCC determination of the principles of Sharia, it implic-
itly acknowledged that the SCC has jurisdiction to interpret Article 2.40 
However, this acknowledgment was not absolute; in fact, the Brotherhood 
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views the SCC’s methodology as a mere beginning and has accepted it as 
a small step towards embracing Islamist political and religious ideology.41

According to the Brotherhood, the acceptance of the SCC inter-
pretation of Article 2 was a political decision that fit into a certain era. 
However, its real view of Article 2 started to emerge in 2011 once it became 
more involved in Egyptian politics, established a political party, and won 
a parliamentary majority.42 This stance emphasizes the role of the Islamic 
jurists and guilds in interpreting Article 2, and seeks to ensure that they 
play a role in examining legislation and its consistency with regard to the 
principles of Sharia.43

Tensions Between Article 2 And Egyptian Law

A cursory examination of Egyptian law is sufficient to realize that 
the meaning of Article 2 is not fully embraced. Although Article 2 lists 
the principles of Islamic Sharia as the primary source of legislation, Article 
1 of the Egyptian Civil Code lists the principles of Islamic Sharia as the 
third source to which judges should defer, after the legislation itself and 

custom.44 This creates a direct conflict 
between Article 2 and the civil code, 
which might lead to severe inconsisten-
cies as one case could have two different 
outcomes according to a judge’s 
approach. Furthermore, many articles 
in the Egyptian penal code are incon-
sistent with the meaning of Article 2. 
In the context of Islamic Sharia, crimes 
like fornication and theft are classified 
among the hudud offenses—offenses 
that are mentioned in the Qur’an with 

their penalties. Thus, a judge should follow them as prescribed in the 
Qur’an without relying on his Ijtihād. However, in the penal code, the 
punishment for fornication is imprisonment,45 while Islamic Sharia stip-
ulates that the appropriate punishment is lashings.46 Similarly, the penal 
code punishment for theft is imprisonment,47 while Islamic law stipulates 
hand amputation.48 Moreover, selling and buying wine, contrary to the 
authentic rules of Islamic Sharia,49 is legal in Egypt. Additionally, neither 
the Constitutional of 2011 nor any of the prior constitutions required that 
the president be male and Muslim, a condition that has been set by Ijma,50 
or the unanimous consensus of the Islamic jurists and the third primary 

This creates a direct conflict 
between Article 2 and the 
civil code, which might lead 
to severe inconsistencies as 
one case could have two 
different outcomes according 
to a judge’s approach.



43

vol.37:1 winter 2013

religious constitutionalism in egypt: a case study

source of Islamic law.51 In the context of Sharia, rules legislated by the 
means of Ijma are considered to be authentic and obligatory.52

These examples leave little doubt that Egyptian legislators have not 
fully adhered to Article 2. The argument that the hudud penalties and the 
presidency requirements are Sharia “rules,” not “principles” in the language 
of Article 2, and consequently represent no violation of Article 2, is unlikely 
to prevail. When the SCC interpreted Article 2, it interpreted “the prin-
ciples of Islamic Sharia” to mean the authentic rules of Islamic Sharia,53 
and the Court has been recognized by all legal and political parties as the 
competent entity to determine the constitutionality of laws and regulations. 

Indeed, it seems Egypt continues to follow Muhammad Ali’s policy 
in drafting legislation in the European style and limiting the role of reli-
gious jurists and guilds,54 which was the main reason for limiting the scope 
of Article 2. Today, Egypt has to a large extent successfully secularized its 
laws, drawing them mainly from the French legal system in which Islamic 
Sharia plays little—if any—role.55 Nevertheless, when it comes to issues of 
personal status, Islamic Sharia plays an exclusive role, with non-Muslim 
Egyptians being allowed to ask the judge to rule according to their reli-
gious law.56 Interestingly, Egypt’s unique experience inspired many Muslim 
countries to follow suit and draft secular legislation in which Islamic Sharia 
has only a small role to play.57

Christianity and Article 2

Christianity prevailed in Egypt during the fourth, fifth, and sixth 
centuries, until the Islamic conquest in AD 640.58 Today, Egypt has the 
largest Christian minority in the Middle East. Egyptian Christians, referred 
to as Copts, represent ten percent of Egypt’s population – between ten and 
twenty million people.59

As a minority in Egypt, Copts are fearful of a full application of 
Article 2. Their fears pertain largely to the belief that as a minority group 
under Islamic Sharia, they will be linked to the state by the dhimmi 
contract that promotes discrimination against non-Muslims.60 Further, 
some Coptic scholars argue that a full application of Article 2 would also 
entail a full application of Islamic Sharia, which could endanger adherence 
to universally accepted standards of human rights.61

However, an argument that applying Sharia would render the 
Christians subject to the dhimmi contract is not accurate. This is because, 
even if we interpret the dhimmi contract as promoting discrimination against 
non-Muslims, this contract was terminated in 1856 when the Khedive of 
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Egypt, the Ottoman provincial ruler, declared that non-Muslims were 
eligible to be admitted to state positions.62 Moreover, one cannot argue 
that applying Islamic Sharia would render Copts’ rights, as well as human 
rights, vulnerable. This is because Islam honors those who were given the 

Scripture, including Christians, and 
orders Muslims to be kind to them.63 
Further, applying Sharia would provide 
great protection to and promotion 
of the concept of human rights. This 
much is evident from the SCC’s meth-
odology. It explicitly ruled that a law 
would be unconstitutional if it violates 
the concept of human rights, as this 

would make it inconsistent with the spirit and tenets of Islamic Sharia.64

Copts as well as some Muslims fear that if Sharia is to be fully 
applied, hudud penalties like hand amputation for thieves and beheading 
for murderers would be applied as well. In fact, applying the hudud penal-
ties requires prerequisite conditions that Egyptian society lacks.65 Hudud 
penalties were legislated to preserve an existing virtuous society, not to 
create one. Thus, before the hudud penalties may be activated, legal justice 
should be attained with all people subject to the law on an equal basis and 
a system of societal justice should be reached so that all people may find 
that their daily earnings guarantee a minimal, decent standard of life.66 
Furthermore, Islam requires very strict evidence to prove a hudud crime, to 
such an extent that it may be refuted by a mere suspicion to the contrary.67

Looking ahead

Reconciliation should be reached between Article 2 and other articles 
that contradict it, especially Article 1 of the civil code. Specifically, Article 1 
of the civil code should not list the principles of Islamic Sharia as the third 
source to which judges should defer while Article 2 concurrently considers 
those principles to be the main source of legislation.

The presidential election of 2012 installed Mohammad Morsi, the 
Muslim Brotherhood candidate, as the first Egyptian president since the 
Revolution of 2011. This raises the question: how might Morsi deal with 
Article 2 given Egypt’s special circumstances? More precisely, how will a 
President with a strong Islamic ideology subordinate Egypt legally and 
ideologically to Article 2, taking into account the Christian minority as 
well as the moderate nature of the country?

...one cannot argue that 
applying Islamic Sharia 
would render Copts’ rights, 
as well as human rights, 
vulnerable.
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Following the intense debate concerning Article 2, the SCC should 
reexamine its definition of “the principles of the Islamic Sharia” and rein-
terpret this constitutional phrase in order to clear any vagueness regarding 
whether the word “principles” means “rules” or whether it includes a more 
lenient standard than what the latter embraces. Finally, vesting the sole 
power to appoint the president of the Court in the president of the Republic 
is highly questionable,68 as it could affect the SCC’s neutrality regarding 
the interpretation of Article 2. It is likely that a president supported by 
Islamists will select the president of the Court from among those who share 
his ideology. Consequently, one could expect the Court to adopt a strict 
interpretation of Article 2 in the future69—a possibility that would not 
be viewed with favor by a large proportion of stakeholders in Egypt and 
beyond. n
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of proof such as evidence, oaths, and recognition. The Court tested the legislation 
under the second level of review arguing that divorce is a kind of mercy from God 
for both spouses who found it difficult to continue their life together. Thus, Article 
21, which limits the ways to prove the divorce to witnesses and authentication, means 
that the legislator triggered its ijtihādic skill out of its place. The Court then moved to 
argue that these limitations in Article 21 were an undue mandate that hindered the 
proving of a divorce that occurred by clear words or acts to the extent that it impedes 
the purposes of Sharia and human justice and welfare. Accordingly, the Court ruled 
that Article 21 violates Article 2 of the Constitution and declared it unconstitutional. 
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