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Despite a concerning resurgence of international armed conflicts, the
majority of conflicts in the world remain non-international armed conflicts,
often involving a myriad of non-state armed groups, spilling across borders,
and involving foreign states intervening on the side of territorial states or such
groups. The Geneva Conventions of 1949 and their Additional Protocols of
1977 were, for the most part, drafted with international armed conflicts in
mind. This has led to affirmations that this legal framework is not relevant or
provides insufficient regulation for contemporary armed conflicts. This short
article briefly outlines why IHL has, in fact, endured over time. Through appli-
cation by belligerents in the field, jurisprudence, state practice and opinio juris,
the development of weapons treaties, complementarity of human rights law,
and soft law interpretations and guidance, IHL has developed into a compre-
hensive protective legal framework. That said, IHL has also faced challenges,
and will continue to develop and adapt to the evolving nature of warfare and
new technologies, including through treaty-making.

INTRODUCTION

The past decades have seen a significant shift in the way armed
conflicts are fought. Most recently, the flaring up of hostilities between
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Armenia and Azerbaijan and between Russia and Ukraine raises concern
about a resurgence of armed conflict between states, as observed by some
commentators studying tension among a handful of powerful states. Yet,
the vast majority of conflicts in the world remain non-international armed
conflicts—that is, conflicts involving one or more armed groups. There
is no sign of an end to the protracted non-international armed conflicts
continuing in Syria, Yemen, Myanmar, Afghanistan, or the Sahel. The
International Committee of the Red Cross (ICRC) has legally classified
over eighty situations of violence as non-international armed conflicts,
involving over sixty states in all regions of the world.

The trends we observe in armed conflicts also continue. Today’s
protracted conflicts carry the hallmark of elusive peace, such as in the
DRC, Afghanistan, Iraq, and Colombia. They frequently involve a multi-
tude of parties—with armed groups continuing to fragment, splinter, and
regroup—and states operating through state and non-state proxies at home
and abroad. Technology continues to develop apace with cyber opera-
tions, autonomous weapons, and the use of outer space raising questions
regarding the application and interpretation of IHL.

While contemporary armed conflicts differ from “traditional” inter-
state wars in many respects, the primary legal framework governing their
conduct remains much the same.? International humanitarian law (IHL)
rests largely on pillars established in the aftermath of World War II, leading
to questions of legitimacy and sufficiency of this dated body of law for
today’s “new wars paradigm.”

However, when taking a closer look at the difficulties posed by
contemporary warfare, it becomes clear that IHL remains as relevant
today as it has always been. While it may not have all the answers to new
developments, it “has continued to develop over the past few decades and
has been implemented in many ways.” First, the Geneva Conventions of
1949 and their Additional Protocols of 1977 have stood the test of time as
detailed and protective treaties. Second, other treaties (especially regarding
weapons), customary law, and jurisprudence have developed substantially,
and soft law has complemented these primary sources of international law
to form a wide-ranging body of law protecting combatants and civilians
and limiting the means and methods of warfare that parties to conflicts
employ. Third, other bodies of law, especially human rights law, comple-
ment IHL and have also contributed to the protection of people affected by
armed conflict. The following will revisit the main sources and milestones
in the development of IHL (part 2) that have allowed it to adapt to many,
albeit not all, challenges encountered in recent armed conflicts (part 3).
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THE CONSTANT DEVELOPMENT OF INTERNATIONAL
HUMANITARIAN LAW

Rules limiting warfare and conceptions of what should or should not
be allowed during armed conflict have almost always existed everywhere
in the world. Modern THL is an international codification of rules of war
that started in the second half of the 19" century, a body of international
law that “aims to protect persons who are not or are no longer taking part
in hostilities, the sick and wounded, prisoners and civilians™ as well as to
“limit the effects of armed conflict, notably through restrictions on means
and methods of warfare.”®

The birth of modern IHL followed the battle of Solferino in 1859,
prompting the creation of the Red Cross Movement as well as the first
Geneva Convention for the Amelioration of the Condition of the Wounded
and Sick in Armed Forces in the Field, followed by the 1968 Declaration
of Saint Petersburg, the first of many formal prohibitions of the use of a
certain type of weapon in armed conflicts.” Subsequently, the 1899 and
1907 Hague Conventions on the War on Land and their annexed Regulations
further developed the rules regulating the conduct of hostilities between
belligerents.®

Both the practice of war and IHL have changed greatly since these
early codifications.” This is perhaps most notable considering the law of
war used to require a declaration of war or recognition of belligerency,
making its application dependent on the subjective will of the parties
involved.'® Additionally, it was a body of law almost exclusively applicable
to armed conflicts between states.'” '* This changed with the adoption of
the four Geneva Conventions in 1949, a major turning point in the evolu-
tion of IHL." Firstly, Article 3 common to the four Geneva Conventions
(Common Article 3) introduced legally binding rules applicable to conflicts
of a non-international nature, that is, armed conflicts with a non-state
armed group on one or both sides—often called civil wars in common
parlance." Considering the reluctance of states to regulate “domestic
affairs” with international law," the adoption of Common Article 3 must
be recognized as a major feat in protecting the victims of all types of hostili-
ties.'"® Common Article 3 remains the central regulation of non-interna-
tional armed conflicts to this date and constitutes a “minimum yardstick”
of “elementary considerations of humanity” that must be respected in all
armed conflicts.'” Secondly, the Conventions expanded the application of
IHL such that it is triggered not only by subjective acknowledgements of
war but also based on objective assessments of facts. For international armed
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conflicts, those between two or more states, IHL now applies once there
is a “hostile resort to armed force” or belligerent occupation by one state
against the other.'”® For non-international armed conflicts, IHL applies,
provided there is a certain degree of intensity of armed violence between
sufficiently organized parties."” This leaves less room for the parties to the
conflict to refuse protection granted to persons affected by armed conflict
by either denying the existence of conflict or the applicability of THL,
although this denial is still a frequent phenomenon.*

Aside from these structural changes to IHL, the emphasis of the
Geneva Conventions on the protection of victims of armed conflict
unequivocally transformed the “law of armed conflict” into “humanitarian
law.”?! These changes were a clear response to the horrors of World War
I1, though they were also drafted to address subsequent wars.”> The two
Additional Protocols of 1977 built on this response inter alia by intro-
ducing further rules on certain types of non-international armed conflicts,
regulating a new type of “liberation wars” and reflecting rules on the
conduct of hostilities.”

Many of the rules codified in treaties since the conception of modern
humanitarian law are also binding on parties to armed conflicts through
customary international law. There are also customary IHL norms that
are not captured in treaty law, especially in the realm of non-international
armed conflicts.?* A comprehensive review of customary IHL can be found
in the ICRC’s customary law study.”

The adoption of the Geneva Conventions and their Additional
Protocols or the identification of customary IHL rules by the ICRC by
no means constitutes an exhaustive history of IHL nor does it mark an
endpoint to the development of IHL. Not only have there been new
weapons treaties adopted since these milestones, but IHL has always also
seen constant adaptations to new and evolving challenges. The decisions
of international criminal tribunals,® human rights bodies,”” and national
courts® demonstrate this shift. Soft law and state practice also keep IHL
alive and relevant.”” Based on these developments, the ICRC’s commen-
taries to the Geneva Conventions provide contemporary interpretations
and ensure the faithful application of IHL to today’s armed conflicts.

NEW WARS, NEW CHALLENGES
Most of today’s armed conflicts are of a non-international character,

regulated by Common Article 3, Additional Protocol 11, relevant weapons-
treaties,”” and customary IHL rules of non-international armed conflicts.
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Notably, the latter impose largely the same limits to international and non-
international armed conflicts, including on the conduct of hostilities, the
means and methods of warfare parties employ.’! These rules apply to any
“new” armed conflict that factually fulfills the required criteria of intensity
of violence and level of organization (with the application of Additional
Protocol II being more limited).

This being said, it is undeniable that challenges remain in the appli-
cation of IHL in contemporary warfare. In this short piece, two issues
might serve to briefly illustrate how IHL interacts with new developments:
the intersection between terrorism, counterterrorism, and IHL; and the
development of new technologies of warfare.

Looking at the state of contemporary armed conflicts, the prolifera-
tion of non-state armed groups of varying sizes, structures, and capabili-
ties in the past few decades is perhaps its most prominent feature. Almost
all these non-state armed groups are designated terrorist groups by states
that are in conflict with them, and by regional or international bodies. The
post-9/11 period in particular saw an increase in counterterrorism opera-
tions against such terrorist groups. This led to calls for new rules to regulate
these situations that states considered novel and unprecedented.’* What is
more, situations of alliances, coalitions, and splinter groups have made it
difficult to determine the relationship between different armed groups and
the applicability of IHL on their conflict interactions.” Nevetheless, despite
the recurring questioning of the applicability and adequacy of existing law,
IHL clearly applies to armed groups involved in armed conflicts, even when
they are declared to be terrorist, and to counterterrorism operations under-
taken against them in the context of an armed conflict.* In this regard, it
is important to emphasize that the applicability of IHL does not confer any
legitimacy on armed groups bound by it.”> When it comes to counterter-
rorism operations that occur in situations below the threshold of IHL, states
need to rely on and abide by the means of law enforcement found in human
rights law instead.*® As the UN Security Council has demanded, States
“must ensure that all measures taken to counter terrorism...comply with
their obligations under international law, including international humani-
tarian law, international human rights law and international refugee law.””’

Modern-day armed conflicts also involve modern-day technology,
with particular developments in cyber operations and new technologies
including artificial intelligence and weapon systems. Can IHL, a body of
law that has arguably not seen a “major update of the rules” since 1977,%
provide the necessary answers to problems that it could have not fore-
seen? At the outset, it should be recalled that, as the International Court of
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Justice has stated, the established principles and rules of IHL applicable in
armed conflict apply “to all forms of warfare and to all kinds of weapons,
those of the past, those of the present and those of the future.”

Looking first at so-called cyber warfare, the ICRC, experts, and states
hold the view that international law can apply to the realm of cyber space, with
IHLs rules on the conduct of hostilities applying to cyber-attacks conducted
in the context of armed conflicts and protecting against the human cost of
cyber operations.® This is important, considering that cyber operations can
indeed “pose a particular threat for certain elements of civilian infrastruc-
ture,” especially the health-care sector.! Naturally, the addition of a new
dimension to armed conflict has brought about a number of questions that
still require clarification, and the question whether new law is needed to limit
the potential human cost of cyber operations in armed conflict depends, in
part, on the willingness of states to clarify these questions.

Secondly, an area which does require further development is the
development of autonomous weapons systems. The emergence of new
autonomous technologies applied to military uses has sparked grave
concern over the risks of autonomous weapons replacing human judge-
ment and controlling decisions over life and death. The fundamental chal-
lenges autonomous weapon systems (AWS) pose for compliance with IHL
as well as their ethical implications have prompted the ICRC to call for the
adoption of new rules.* Without prejudice to the applicability of IHL to
all new weapons used in armed conflicts and the fact that it does impose
limits even on the use of AWS,* recognizing that the IHL does not have all
the answers to these new challenges is crucial for continuing to develop the
legal framework and ensuring the protection of persons affected by novel
developments in warfare.

CONCLUSION

“Traditional forms of armed violence...still affect the greatest number
of victims™* and the cardinal challenge to modern IHL is one that has
similarly existed since its conception: the lack of respect for the rules.”
This is exacerbated by two major factors, namely the lack of systematic
implementation mechanisms* and the lack of a nuanced discourse on
the effectiveness of IHL. Excessive mediatization of IHL violations often
fails to adequately represent the daily instances of respect for IHL and
misrepresents the reality of contemporary armed conflicts. This is not only
dangerous for the perception of IHL, it also “renders violations banal and
risks creating an environment where they may become more acceptable.”
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Recognizing the continued relevance of IHL in contemporary
warfare is essential for the protection of affected people, especially consid-
ering the reluctance to adopt or create new legally binding rules in its
place.*® Attempts at overhauling the universally accepted balancing exer-
cise between military necessity and humanity are unlikely to result in a
similarly or more protective outcomes. Nonetheless, it remains important
not to overstretch the applicability of IHL by applying it to situations for
which it was not intended or developed.” Where IHL does not apply,
international human rights law and domestic law provide protective legal
frameworks. Accordingly, the application of IHL must be conducted on a
case-by-case assessment, remaining cognizant of the importance of IHL, its
limits and the fact that situations outside of armed conflicts are not devoid
of applicable legal frameworks either.””f
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