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SUMMARY

Legal scholars and commentators have long debated the legality of
claiming property rights over resources extracted from asteroids or other
celestial bodies. Some scholars argue that the Outer Space Treaty, which
governs the use and exploration of outer space, permits property rights
over extracted space resources. Others argue that the treaty forbids appro-
priating outer space and its resources. The United States recently passed
into law the U.S. Commercial Space Launch Competitiveness Act, which
contains the Space Resource Exploration and Utilization Act of 2015. This
act explicitly permits United States citizens to claim property rights over
space resources that they commercially extract in-situ. Despite the United
States” position that space resources are subject to property rights, it is
unclear whether this new law is compatible with the international treaties
that govern outer space.

By looking at traditional approaches to territorial appropriation,
controlling international treaties, and the language of both the enacted
law and its prior versions, this article argues that the new law does not
conflict with international treaties regarding space resources. Traditionally,
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uninhabited and unclaimed lands were subject to appropriation through
aboriginal title — a model that would be useful if applied in outer space.
However, current international treaties prohibit appropriating outer space.
While the Outer Space Treaty prohibits appropriating outer space, its
language is ambiguous and unclear as to whether or not this prohibition
extends to resources extracted in-situ from celestial bodies. The drafters
of the new law relied on these ambiguities to create property rights to
promote the commercial extraction of space resources.

This article argues that the Outer Space Treaty does not prohibit
property rights over space resources extracted from celestial bodies. Further,
this article argues that, because the Outer Space Treaty does not prohibit
property rights over space resources, the Space Resource Extraction and
Utilization Act of 2015 does not conflict with international law. However,
in the event that international law is found to prohibit space resource
extraction, this article argues that the new law requires the President of the
United States to promote new international laws that permit this beneficial
use of outer space.

INTRODUCTION

With the emergence of private companies and a greater desire to
commercialize the final frontier, endeavors in outer space are quickly
becoming more feasible and more profitable. Where new markets
emerge, new regulations and laws soon follow. One of these new markets
is commercial space resource extraction. Private companies are forming
with the purpose of mining resources on asteroids. However, the interna-
tional legality of such ventures is still an unresolved question. The main
problem lies in whether or not these companies have property rights over
the resources they extract from celestial bodies.

International treaties such as the Outer Space Treaty and the Moon
Agreement’ both contain language prohibiting claims of sovereignty
and the appropriation of space as it relates to property rights on celes-
tial bodies. While the Outer Space Treaty prohibits national appropria-
tion of outer space, it is unclear whether this prohibition extends to the
resources extracted from celestial bodies as the Treaty does not expressly
prohibit property rights over outer space resources. The Moon Agreement
sought to clarify this issue, but it has limited support and has been almost
entirely rejected as a binding treaty by the majority of spacefaring nations.
Therefore, the ambiguous language of the Outer Space Treaty controls the
possible legality of space resource extraction rights.
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While commentators remain split on whether or not the Treaty
permits private entities to assert property claims over space resources, the
United States recently passed the Space .................................................................
Resource Exploration and Utilization

b ; Because the Outer Space
Act of 2015 (“SREU Act”),? thus estab- 7 / hibi
lishing definitive property rights over reaty onty propiois
space resources extracted by American national appropriation and

citizens. Because the Outer Space sovereignty, the SREU Act
Treaty only prohibits national appro- drgu&lb[y does not Conﬂict

priation and sovereignty, the SREU with the Outer Space Treaty

Act arguably does not conflict with the
Outer Space Treaty.

BACKGROUND

The Earth holds a number of natural resources, which find multiple
uses in the daily lives of all of its inhabitants. These resources include rocks,
such as limestone for concrete and building materials; metals, such as iron
and copper for manufacturing purposes; precious metals, such as gold and
platinum for electrical wiring; and water for drinking and sustaining life.
Some of these materials are easy to obtain, but others must be mined from
the depths of the planet, requiring great effort to extract them.

Among the range of materials stored within the Earth’s crust, many are
non-renewable, and humans are quickly using up these valuable resources.
Luckily, the Earth is not the only place where these materials exist. Various
planets, moons, asteroids, and comets within our solar system also contain
these materials in astounding quantities. Getting to and extracting these
celestial materials, however, is a costly, dangerous, and thus far unviable
venture.

Recent advances in technology, paired with the emergence of private
corporations focused on extracting celestial resources, have greatly reduced
the cost of getting into space. These developments increase the feasibility of
harvesting space materials. Yet, while economic barriers may wane, inter-
national laws and treaties governing activities in outer space — including
mining and resource extraction — present possible problems for such futur-
istic ventures. The two most notable agreements on the subject are the
Treaty on Principles Governing the Activities of States in the Exploration
and Use of Outer Space, including the Moon and Other Celestial Bodies
(the “Outer Space Treaty”)’ and the Agreement Governing the Activities of
States on the Moon and Other Celestial Bodies (the “Moon Agreement”)®.
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The Outer Space Treaty and the Moon Agreement both contain
language regarding sovereignty and appropriation of space as it relates to
property rights on the Moon and other celestial bodies. The United States
signed on to the Outer Space Treaty, but not the Moon Agreement. Despite
being rejected by the U.S. and most of the international community, the
Moon Agreement is still an important document to examine for a broader
understanding of international policies on general property rights in space,
and specifically on property rights over resources extracted in-situ from
outer space.

The Outer Space Treaty generally prohibits national sovereignty
over celestial bodies,” proclaiming that outer space is the “province of all
mankind” and is to be used for the “benefit of all countries.” The U.S.
recently enacted the Commercial Space Flight Competitiveness Act,’ which
includes the SREU Act promoting exploitation of natural resources found
in space.'” The SREU Act passed on November 25, 2015, and was based on
an earlier proposed House Resolution, H.R. 1508,"" and could potentially
put United States laws at odds with the international treaties — specifically
the Outer Space Treaty — governing property rights over extracted space
resources.

In its current form, the SREU Act probably does not violate the Outer
Space Treaty. In order for a violation of the Outer Space Treaty to occur, an
entity would need to exercise, or attempt to exercise, its sovereignty over
outer space resources. Because the property rights authorized by the SREU
Act could be seen as allowing appropriations of outer space, the SREU Act
could possibly be in contention with the Outer Space Treaty. However, a
signatory could not actually claim a violation until an entity successfully
extracted space resources and returned them to Earth. Although there is
some uncertainty regarding the validity of such a possible claim, this article
examines the reasons why it is unlikely that the Outer Space Treaty directly
prohibits the ownership of resources extracted from outer space.

ABORIGINAL TITLE

Under traditional property ownership laws, a person has a possessory
interest in land when they have a physical relation to the land giving them
some semblance of control, including the intent to control the land so as to
exclude others from its use.'* International regulations limit applying this
principle in space, but more specific property rights of ownership could be
applied to unclaimed lands, including those in outer space. The specific
concept of aboriginal title lends insight into how previously unclaimed
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lands came to be recognized as owned by certain peoples.

Aboriginal title is the legal recognition of property rights for claim-
ants that were not preceded by a prior owner.” Simply put, it creates
property rights for the first people to claim an interest in a certain tract
of real property. Aboriginal title emerged during the age of exploration,
when Magellan was circumnavigating the globe.'* It was applied to ancient
voyagers who abandoned their native homes in search of distant lands."
These voyagers reached islands in the South Pacific, on which they were
the first people to set foot and, eventually, inhabit.'® Since no prior owners
preceded them, and because they were the only people with a claim to the
lands, the lands became theirs.'” By the time European explorers discovered
these islands, the inhabitants had lived there long enough to be consid-
ered aboriginals. The voyagers were deemed to have laid the first claim,
and their subsequent habitation of the discovered islands led courts from
several countries to hold that these inhabitants were indigenous and held
aboriginal title to the lands by right of “first claim and continuous use.”"®
This recognition of aboriginal rights in the 1960s" replaced the prevailing
view of extraterritorial sovereignty, which gave national governments “the
power to claim the soil on which their explorers stood.”*

The first space resource extraction companies will operate in a similar
manner to these aboriginal explorers.
Their miners will be the first people to
set foot on distant planets, moons, and The first space resource

asteroids.?! These companies are likely — extraction companies will

to set up mining outposts that operate operate in a similar manner
for extended periods of time, possibly

e _ to these aboriginal explorers.
constituting continuous use. Further,

iy : Their miners will be the
these mining corporations could even-

tually feel like they should be able to fi7st people to set foot on
claim title over the lands that they distant planets, moons, and
claimed first and have set continuous 010745,

use operations upon. While it appears
they would have a strong claim under

aboriginal title, existing international treaties currently do not allow for

claims of sovereignty or national appropriation in outer space.
INTERNATIONAL AGREEMENTS

On July 20, 1969, Neil Armstrong became the first human to set
foot on a celestial body outside of the Earth.”? While on the moon, the
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Apollo 11 crew took time to carefully set up a three by five foot American
flag near their landing site.”® This simple act could have been viewed by
other countries as the United States claiming the Moon, or at the very
least claiming an area around the landing site, as its property.* However,
in 1967, two years before Armstrong took that giant leap for mankind,
the United States along with a handful of other nations signed the Outer
Space Treaty.” Then in 1979, the United Nations adopted the Moon
Agreement,” although only a “handful of relatively minor nations [ever]
ratified the agreement.””” These two agreements contain all of the interna-
tional regulations concerning property rights in outer space.

THE OUTER SPACE TREATY

The Outer Space Treaty provides an overview of the rules regarding
the “exploration and use of outer space.””® It furnishes the “general legal
basis for the peaceful uses of outer space” and provides the “framework
for the developing law of outer space.”® As such, practicioners regard it
as the “foundation for all international regulation of outer space.” Since

the Outer Space Treaty is considered
................................................................. e mere foundation for taternationdl
Since the Outer Space regulation of operations conducted

peéltj/ Z.S Conside;ﬁed tbe mere in outer Space, it Should be llberally

. . . nstr 11 man nceiv-
foundation for international construed to allow as many conceiv

able uses as possible until the interna-

regulation of operations ) . .
& f op tional community agrees to specifically

conducted in outer space, it restrict certain activities.
should be liberally construed. The Outer Space Treaty contains
................................................................. provisions regarding the peaceful uses
of outer space,” appropriation of
% national responsibility and
liability,** as well as other activities conducted in space.” For the purposes
of space resource extraction, Article I and Article II of the Outer Space
Treaty contain the most pertinent information. Article I of the Outer Space
Treaty states that “[o]uter space, including the Moon and other celestial
bodies shall be free for exploration and use by all States....”** Some scholars

32

celestial bodies,? treatment of astronauts,

view this as enough evidence that resource extraction constitutes use of
outer space permitted by the Outer Space Treaty.”” However, there are
other considerations in the treaty that must be explored in greater detail.
There are three major concepts within the language of Article I and II of
the Outer Space Treaty worth examining in depth: (1) the use of the term
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“benefit” in Article I,>® (2) the use of the term “national appropriation” in
Article I1,* and (3) the use of the term “sovereignty” in Article I1.#°

“Benefit”

Article I of the Outer Space Treaty explicitly authorizes “the explora-
tion and use of outer space,” stating that these activities “shall be carried
out for the benefit and in the interests of all countries...and shall be the
province of all mankind.”*! The legal significance of this provision is subject
to differing views and interpretations.** While the Outer Space Treaty does
not explicitly define what these uses are, it is clear that this “includes the
right to remove, take possession, and use iz situ natural resources from
celestial bodies.”* The Outer Space Treaty, while a sufficient general over-
view of the rules and principles that govern outer space, does not provide
guidance on what constitutes a benefit or what is considered to be in the
interests of all countries.

Although the “Outer Space Treaty was based on the premise that
mankind should be able to derive benefits from the use of space and space
resources,” there are many different things that could be seen as benefits
to all countries.* For example, all countries getting an equal share of the
profits generated from resources extracted in space would be an obvious
benefit to all countries. However, because Article I only claims that the use
of outer space shall be for the benefit of all countries, the Outer Space Treaty
does not consider uses that could simultaneously benefit one aspect of all
countries while hurting another.® The introduction of celestial resources to
the global marketplace would conceivably drive down the prices of those
natural resources, thus providing a benefit to all consumers, while simulta-
neously hurting the GDP of countries that have industries that mine these
terrestrial resources. The Outer Space Treaty’s use of the word “benefit,”
although ambiguous, arguably makes ensuring benefits more important
than avoiding possible harms.

The Outer Space Treaty possibly challenges this assumption by its
proclamation that the use of outer space shall also be in the “interests of
all countries.” This appears to suggest that there would need to be some
sort of mechanism by which countries would assert what their interests are.
While increasing global supply of non-renewable resources seems to be in
the interest of all countries, countries with economies that rely heavily on
the resource extraction industry would claim that sourcing these materials
from space is not in their best interest. In any event, the ambiguous language
covering the use of space for the benefit and interests of all countries, while
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not expressly prohibiting uses that may be both beneficial and detrimental,
arguably allows certain uses as long as they provide some benefit.

“National Appropriation”

Article IT of the Outer Space Treaty directly affects celestial property
rights with regard to national appropriation, and reads as follows:

Outer space, including the moon and other celestial bodies, is not
subject to national appropriation by claim of sovereignty, by means of use
or occupation, or by any other means.*”’

The predominant interpretation of Article II is that the solar system’s
non-renewable resources have been established as part of a commons where
nations cannot claim ownership rights.”® There is some significance in the
use of “national appropriation” as a limitation that applies only to govern-
ments.” Alcthough it could mean that mining claims would not be recog-
nized once companies reach asteroids and begin mining, the ambiguity of
the term “national appropriation” leaves the door open for two possibilities.

The first possibility is that a multilateral organization, such as the
United Nations, could subject outer space resources to appropriation.
However, because of the upfront costs involved and the general activities
of multilateral organizations (which do not include terrestrial appropria-
tion), the UN and organizations like it are arguably unlikely to engage in
actions constituting appropriation in outer space. The second possibility is
that persons, acting either as individuals or corporations, could subject the
resources found in outer space to appropriation. However, non-govern-
ment actors in space are not independent from their governments. Along
this line, Article VI of the Outer Space Treaty attempts to curtail non-
governmental entities by requiring “authorization and continuing super-
vision” of that State’s entities.”® Regardless, just because a government is
authorizing and supervising an entity engaged in extraction does not mean
that the entity’s extraction of space resources would necessarily amount to
national appropriation. Article VI merely requires that States monitor the
activities of its entities, not that the monitoring State has property rights
over the resources such entities extract.

“Sovereignty”
As stated in Article II, outer space “is not subject to national appropria-

tion by claims of sovereignty.”" This provision establishes that outer space
and its contents should be seen as part of a commons.”* Because state sover-
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eignty is thus precluded in outer space, some scholars have argued that no one
is able to acquire private property rights over celestial bodies.*® This is based
on the assumption that property rights are “practically useless without the
protection of a sovereign power,” even though they are possible in theory.*
The argument that sovereign powers must be able to protect property rights
is less convincing when examined under the Outer Space Treaty’s require-
ment that the uses of outer space maintain international peace.” States can
and will defend their sovereign territory through the use of force. However,
requiring that the uses of outer space be for peaceful purposes greatly reduces
the chance that nations would resort to force to protect their citizens’ claims.

In contrast to the ambiguous language of benefit, national appro-
priation, and sovereignty, Article VI of the Outer Space Treaty makes it
extremely clear that state parties to the treaty maintain international
responsibility over national activities in space.’® This responsibility covers
both government and non-government actors.”” Not only are states respon-
sible for the activities they, or their citizens, carry out in space, the Outer
Space Treaty requires states to authorize and continuously supervise their
national activities conducted in space.’® This requirement for authoriza-
tion and supervision forces states to keep abreast of their entities” actions,
ensuring they are carried out in conformity with the Outer Space Treaty.
Therefore, any space resource extraction would be with the knowledge and
consent of the state where the entity resides. States are less likely to autho-
rize activities that go against their international responsibility for assuring
conformity with the Outer Space Treaty.

The Outer Space Treaty is the United Nations foundation for
governing space activities. It outlines broad policies regarding space regu-
lations. Its purpose is not to restrict the use of outer space, but rather to
promote the free exploration and use of outer space.”” As such, where
activities are not expressly prohibited, ambiguities should be construed
in a permissive rather than restrictive way in order to avoid unnecessarily
impeding the development of the uses of outer space.®” This broad inter-
pretation should apply to the meaning of “benefit.” Beneficial activities
should be viewed liberally, where a use can be seen as beneficial even if
there are some harmful aspects. In a similar vein, because Article II
expressly prohibits national appropriation,®' the Outer Space Treaty should
be broadly interpreted to allow for international or private appropriation
of resources extracted from celestial bodies. Since no property regime for
celestial resources exists in the Outer Space Treaty, “the general view is that
while no material can be controlled while in-situ, removal of such material
assets renders them subject to ownership by the removing authority.”®

VOL. 40:2 SUMMER 2016

147



148

THE FLETCHER FORUM OF WORLD AFFAIRS

THE MOON AGREEMENT

The Moon Agreement was adopted by the General Assembly of the
United Nations in 1979, and entered into force until 1984.%% The United
States did not sign on to the Moon agreement,** and the international
community has almost completely rejected it as a binding international
document.® Despite its non-binding nature on non-signatories, the Moon
Agreement holds legal value because it contains important provisions
regarding international views on property rights over outer space resources,
primarily in Article VI and Article XI.% Further, the lack of international
acceptance is often directly attributed to its controversial provisions
regarding property rights over natural resources, which arguably reflects
the international community’s desire to permit property rights over space
resources.®’

Avrticle VI

In general, the Moon Agreement was meant to build upon the Outer
Space treaty in an attempt to clarify the international regulations found
in the Outer Space Treaty.®® Article I and Article II of the Outer Space
Treaty have been interpreted as permitting removal and subsequent owner-
ship of celestial resources.®” Article VI of the Moon Agreement confirms
this interpretation, explicitly stating: “States Parties shall have the right
to collect on and remove from the Moon [and presumably other celes-
tial bodies] samples of its mineral and other substances.””® Although this
permission is limited to scientific investigations,”" this language demon-
strates that the Outer Space Treaty did not promulgate a complete ban
on resource extraction. Some members of the international community
ratified the Moon Agreement, agreeing that the Moon Agreement permits
resource extraction, but that it should be reserved for scientific purposes
only. Conversely, other nations rejected the Moon Agreement because it
was too restrictive on property rights over extracted materials.”? Thus, it
is apparent that both sides of the extractive debate agree that the Moon
Agreement permits resource extraction, whether or not nations specifically
opposed or supported it.

Article XT

Another pertinent section of the Moon Agreement regarding outer
space resource ownership is Paragraph 3 of Article XI, which reads:
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Neither the surface nor subsurface of the Moon, [or any other celes-
tial bodies], nor any part thereof or natural resource in place, shall
become property of any State, international intergovernmental or
non-governmental organization, national organization or nongov-
ernmental entity or of any natural person.”?

This is an explicit ban on the ownership of any natural resources,
and would have definitively cleared up any ambiguities caused by the
use of “national appropriation” in the Outer Space Treaty, had the Moon
Agreement passed. Not only would states be prohibited from owning
natural resources of celestial bodies, but international organizations (such
as the United Nations), national entities (such as Planetary Resources), and
natural persons would also be prohibited from owning space resources.
While likely not the sole reason for the United States’ refusal to sign
the Moon Agreement, the United States has expressed the view that the
Outer Space Treaty authorizes the

right of exploitation of celestial natural

74 Because the Moon

resources,”* and, therefore, this provi-
sion would go against that assumption. Agreement permits the

The Moon Agreement was an  extraction of resources for

attempt to clarify some of the ambi- scientific purposes, it can

guities that were found within the .
be ascertained that the

Outer Space Treaty. Because the Moon

Agreement permits the extraction of Outer Space Treaty does not

resources for scientific purposes, it can pro/az'bz't resource extraction

be ascertained that the Outer Space per se, only national

Treaty does not prohibit resource extrac- appropriation.

tion per se, only national appropriation.

While the Moon Agreement explicitly

bans property ownership of surface or subsurface natural resources, the

Moon Agreement is not binding on the United States.

THE SPACE RESOURCE EXPLORATION AND UTILIZATION ACT OF 2015

Since 1979 there have been no new space treaties or agreements
from the United Nations.”” However, this hiatus in binding international
agreements can be contrasted with increases in national space legislation—
occurring in about 20 states.”® While some of these acts attempt to ensure
comprehensive national regulation of space activity, many, including the
United States” recently passed SREU Act, concern only certain aspects
of space law. Congress recently passed, and the President recently signed
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into law, the Commercial Space Launch Competitiveness Act (“CSLCA”),
which containes an updated version of the SREU Act of 2015.”

CSLCA isa collection of acts covering topics including: (1) promoting
and spurring private acrospace competitiveness and entrepreneurship,”® (2)
requirements for reports on commercial remote sensing operations,” (3)
detailing the administrative functions of the Office of Space Commerce,*
and (4) establishing property rights in outer space.®’ The Space Resource
Exploration and Utilization Act of 2015 contained in Title IV of CSLCA
has the same short title of its predecessor, H.R. 1508.%8* This section of
CSLCA establishes the legal framework governing property rights for
resources obtained from outer space, thus enabling a new industry by
providing legal clarity for future entrepreneurs.®’ The enacted SREU Act
underwent changes from its 1508 version, and examining these changes
can help clarify their importance.

Congress designed the SREU Act to promote space resource utili-
zation. However, its H.R. 1508 version was significantly limited in its
applicability because it created a distinction between space resources and
asteroid resources. Further, it only authorized property rights over asteroid
resources. The SREU Act, as it appears in CSLCA, continues to differentiate
between asteroid resources and space resources, but the SREU Act passed
in November 2015 authorizes property rights in both space resources and
asteroid resources. It defines asteroid resources as “a space resource found
on or within a single asteroid,”® and space resources as “an abiotic resource
in situ in outer space,” which includes water and minerals.® Inclusion of
the element “abiotic” means that in the event humans discover life, such as
plants or bacteria, these could not be considered resources or property. It is
unlikely that an asteroid would have the necessary habitat to effectuate non-
abiotic resources; however, it provides an essential protection against owner-
ship of bacteria—or any other form of living resource—obtained in space.

The section of CSLCA addressing asteroid resource and space resource
rights contains the most significant differences with H.R. 1508. As stated
earlier, H.R. 1508 would have established property rights for the person
who obtained asteroid resources.®® CSLCA goes a step further, establishing
property rights—including the right to possess, own, transport, use, and
sell—in both asteroid resources and space resources for United States citi-
zens engaged in commercial recovery of those resources.®” This distinction
creates property rights in any resources obtained in outer space, not just
resources found on a single asteroid. In effect, it authorizes resource extrac-
tion and ownership from the Moon, the planets, other moons, asteroids,
and any other conceivable celestial bodies.
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Similar to the H.R. 1508 version, the SREU Act found in CSLCA
also obligates the President to facilitate commercial exploration and
recovery of space resources, discourage government barriers to the devel-
opment of space resource extraction industries, and promote the right of
United States citizens to engage in the industry of space resource recovery.®®
These provisions are significant because they dictate that the President
must advocate for space resource utilization internationally, meaning that
the United States could not adopt the Moon Agreement under this law. It
further means that the United States would not support any international
treaties attempting to curtail ownership rights of space or asteroid resources
as long as this law is in effect. CSLCA also imposes the requirement that the
President carry out these duties in a manner “consistent with the interna-
tional obligations of the United States.”® This requirement ensures that the
President, or the agencies acting under the President’s authority, will work
to keep the space resource utilization industry internationally compliant
through authorization and supervision.”

COMPLIANCE WITH THE OUTER SPACE TREATY

While the SREU Act authorizes the property rights of asteroid
and space resources found in-situ in outer space, it does so in a manner
attempting to remain compliant with the Outer Space Treaty, and possible
future treaties regarding space resource property rights. It tries to accom-
plish this goal by requiring the newly created property rights to be in accor-
dance with applicable international laws and obligations. More specifically,
the SREU Act includes a disclaimer renouncing sovereignty claims by the
United States through the national exploration and utilization of outer
space resources. Finally, the SREU Act attempts to remain in compliance
with the Outer Space Treaty by treating resource extraction as one of the
permitted uses of outer space.

In an attempt to remain compliant with the Outer Space Treaty, the
SREU Act states that commercial exploration and commercial recovery of
space resources is to be carried out in a manner “consistent with the inter-
national obligations of the United States.”' Similar language is found in
two different provisions of the SREU Act.”” By not explicitly naming the
Outer Space Treaty, the SREU Act leaves the door open for the likely possi-
bility that international treaties regarding the use and exploitation of outer
space resources will change in the future. However, the major problems
that are foreseeable with the compliance of the SREU Act and the current
Outer Space Treaty primarily include questions of sovereignty, national
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appropriation, and use.

A separate section of the SREU Act protects itself from possible inter-
national treaty violations by explicitly proclaiming that the United States
is not asserting sovereignty or national appropriation over the ownership
of any celestial body.” This protection was similarly found in the House’s
Science, Space, and Technology Committee’s Report on the SREU Act’s
predecessor, H.R. 1508, and has been a standing sentiment toward the
creation of citizens’ property rights over outer space resources.” By creating
these property rights for citizens of the United States, but not for the
United States itself, the Committee effectively worked within the interna-
tional obligations prescribed by the Outer Space Treaty. While treaty law
creates obligations and rights binding on states, obligations on, and rights
conferred to, natural persons can only be given effect if they have been
made a part of the domestic law of that state.” In this way, the SREU Act
gives effect to the rights of United States citizens to use outer space while
also protecting them from the obligations of non-appropriation and sover-
eignty.

The final point to examine to determine whether the SREU Act
violates the Outer Space Treaty involves determining whether resource
extraction is a permitted use under the Outer Space Treaty. The Outer Space
Treaty authorizes the free exploration and use of outer space, including the
moon and other celestial bodies, by all states.”® In a 1980 session regarding
the Moon Agreement, a State Department legal advisor asserted that the
United States believes that the word “use” in Article I of the Outer Space
Treaty “recognizes the right of exploitation” of outer space resources.” This
sentiment holds true today, as evidenced by the passage of the SREU Act.

Despite believing that the Outer Space Treaty authorizes exploitation
as a permitted use of outer space, the United States also recognizes that not
all nations share this belief.” However, state practices of the United States,
Russia, and Japan show that it is not uncommon for other space powers
to believe that resource extraction is a permitted use of outer space.”
Furthermore, state parties to the Outer Space Treaty have not protested
the removal of outer space resources by any nation.'™ While the lack of
protest could signal the international community’s acceptance of property
rights over outer space resources, just because there has not yet been a claim
against this notion, it does not mean that one could not be brought in the
future. At best, the United States has created a regime of imperfect prop-
erty rights, insofar as they may be limited by future international adjudica-
tory clarification.

In conclusion, the SREU Act does not violate the Outer Space
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Treaty because it contains provisions forcing it to conform to the United
States’ international obligations under the Outer Space Treaty. Further,
the SREU Act includes a disclaimer of sovereignty that mirrors the Outer
Space Treaty’s prohibition on claims of sovereignty and national appro-
priation thus maintaining conformity with that provision. Lastly, while the
meaning of the word “use” within the Outer Space Treaty is ambiguous,
the practices of state parties to the Treaty evidence that resource extraction
and recovery are permitted uses of outer space.

CONCLUSION

The Space Resource Exploration and Utilization Act of 2015
contained in H.R. 2262 establishes property rights over resources extracted
from celestial bodies and does not in its current form conflict with inter-
national regulations. Although it would have been convenient for space
resource extraction entities to claim a sort of aboriginal title over the places
where they conducted mining operations continuously before any others
could claim a right, current international treaty laws prohibit that category
of right in outer space. The Outer Space Treaty bans the concept of aborig-
inal title in outer space by prohibiting

sovereignty and national appropriation
of celestial bodies. While the Moon 1he SREU Act ensures a
Agreement attempted to further limit  bright future for the celestial

the prohibitions to include ownership mining z’ndustr)/ both in the
f resources extracted from celestial )
ot resou extracte United States and abroad,

bodies, its rejection by the U.S. and ) - both clari )
most of the international spacefaring ecause 1t OOL1I CLar lﬁ“ the

community prevented it from serving United States’ policy toward
as a binding international treaty. celestial property rights and

. While th_e .Outer' Space Treaty 45 establishes a precedent
e?(phcnly pI‘Ohl‘bltS claims ?f SOVEL-p ot other nations can use
eignty and national appropriation, it _ _
is more ambiguous about its meaning to authorize property rights
of what approved uses of outer space 0Ver space resources.
include. As such, the SREU ACE, aS It oo
is currently written, does not violate
international laws regarding property rights over resources extracted in
outer space. Yet, if this is not found to be the case, and the United States is
considered in violation of the Outer Space Treaty, the SREU Act requires

the President to advocate for and promote international treaties that
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authorize space resource extraction and ownership. In sum, the SREU Act
ensures a bright future for the celestial mining industry both in the United
States and abroad, because it both clarifies the United States” policy toward
celestial property rights and also establishes a precedent that other nations
can use to authorize property rights over space resources. f
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