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Introduction

The NATO bombing campaign conducted in 1999 against the Federal 
Republic of Yugoslavia (FRY) gave rise to a number of legal cases before 
national and international tribunals. While citizens of the FRY hoped that 
European and International courts would find NATO responsible for viola-
tions of international humanitarian law (IHL), the results illustrate the extent 
to which the international legal system has in essence side stepped the ques-
tion of how and if NATO can be held accountable for violations of IHL.

There were numerous opportunities for courts to address this issue. 
In April 1999, the FRY instituted proceedings against Belgium and nine 
other states before the International Court of Justice (ICJ). The ICJ imme-
diately dismissed the cases against Spain and the United States for lack of 
jurisdiction and later dismissed the rest of the cases for the same reason.1 
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Some nationals of the FRY also lodged an application, with the European 
Court of Human Rights (ECHR), against Belgium and the other countries 
that participated in the NATO bombing campaign.2 The ECHR held that 
there was no jurisdictional link between the victims of the act complained of 
and the states which committed the act, declaring the application inadmis-
sible.3 In addition, no proceedings were instituted before the International 
Criminal Tribunal for Yugoslavia (ICTY). In 2000, the Committee entrusted 
by the ICTY prosecutor with the task of reviewing the NATO bombing 
campaign “Operation Allied Force” advised the prosecutor not to open 
an investigation into the bombing campaign. Accordingly, the prosecutor 
decided not to commence an investigation.4 In 2002, the Italian Supreme 
Court rejected a civil complaint filed by FRY citizens requesting compensa-
tion for the death or injuries suffered by their relatives following the NATO 
bombing of Radio Televizije Srbiijre. The Supreme Court held that Italian 
courts had no jurisdiction over the case.5 So far, no court, either national or 
international, has considered the merits of claims arising from the NATO 
bombing campaign of 1999.6 

This and other similar situations raise the question: in what way, 
if any, can multinational forces directly involved in NATO operations 
be held responsible for IHL violations? In response, this paper explores 
NATO’s legal and political status with respect to its constituent states and 
then assesses NATO’s responsibilities under IHL. Analysis unfolds from 
two perspectives: how responsibility could devolve from the existing obli-
gations of its member states, and how responsibilities might be derived 
from NATO’s status as an international organization. Then an attempt is 
made to determine which perspective, in practice, produces effective and 
realizable IHL conformance and, more importantly, delivers justice. The 
disheartening conclusion is that, under current protocols and legal frame-
works, no effective mechanism appears to exist to assign responsibility for 
IHL violations committed during NATO operations, either to NATO as a 
whole or to its constituent member states.

Who and what is NATO?

NATO’s original member states laid down the organization’s foun-
dations on April 4, 1949, with the signing of the North Atlantic Treaty, 
more popularly known as the Washington Treaty.7 At its core, NATO is 
a military alliance among states to promote collective defense and secu-
rity. This is encapsulated in Article 5, which states that “The Parties agree 
that an armed attack against one or more of them in Europe or North 
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America shall be considered an attack against them all.”8 The Treaty derives 
its authority from Article 51 of the UN Charter, which reaffirms the 
inherent right of independent states to individual or collective defense. 
Furthermore, the member states of NATO have committed themselves, 
in peacetime, to assist each other in order to “maintain and develop their 
individual and collective capacity to resist armed attack.”9 Hence, a NATO 
member will either partake in an armed conflict to ensure and promote 
security of other members, or will prepare itself in peacetime to ensure 
capacity to resist armed conflict. Therefore, any NATO operation engaged 
in armed conflict10 will trigger IHL obligations.

Is the State or the Organization responsible? State 
Sovereignty versus Action by Consensus

Article 5 binds all parties to the treaty to the principle of collec-
tive defense and security. This is an individual obligation; however, each 
state is responsible for determining what form of assistance is appropriate.11 
Additionally, the process by which NATO staffs itself and requests resources 
from member countries allows states to put conditions or “caveats” on the 
provision of forces. Caveats can be based on factors such as geography, 
logistics, time, rules of engagement, and command status.12 Furthermore, 
according to NATO’s Allied Joint Doctrine for the Conduct of Operations, 
“No NATO or coalition commander has full command over the forces 
assigned to him since, in assigning forces to NATO, nations will delegate only 
operational command or operational control.”13 The combination of Article 
5, the ability of states to impose conditions on the use of their resources 
during NATO missions, and the acknowledgment that NATO never has 
complete command over forces volunteered by member states, highlights 
the high level of state sovereignty over resources, armed forces, and deci-
sion making within NATO.

While state sovereignty is clearly central to how NATO operates, there 
are several devices within NATO’s structure that suggest a high level of unity 
in both command of forces and decision-making, hinting at a single collec-
tive identity. The first indication of NATO’s organizational identity is what 
is known as the Consensus Rule, which stipulates that all NATO decisions 
are made by consensus, after discussion and consultation among member 
countries. According to NATO, a decision reached by consensus means that 
“it is the expression of the collective will of all the sovereign states that are 
members of the Alliance.”14 Each NATO-led operation requires a mandate 
from the North Atlantic Council, NATO’s highest decision-making body, 
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which is made up of at least one high level representative from each member 
state.15,16 Following a decision by the North Atlantic Council to initiate 
an operation, the NATO military authorities must prepare an operational 
plan, subject to the approval of the North Atlantic Council.17 Another 

possible indication that it might be 
prudent to think of NATO as a single 
entity emerges when one looks at how 
command and control in specific mili-
tary actions is structured. While NATO 
does not have full command over 
forces volunteered by member states, 
the official Transfer of Authority and 
assignment of operational command 
and control for specific missions or 
tasks does designate such forces—those 
conducting a specific action at a specific 
time—a single NATO force. It can be 
argued that during a specific opera-

tion, enough authority is transferred to the NATO command structure 
for a mission or task to occur in an efficient, effective and timely manner 
without each force having to ask for confirmation from their respective 
government any time they are required to act. During such operations a 
high level of military command integration and a unified and structured 
chain of command exists.18

State obligations and responsibilities under IHL

As highlighted above, if states maintain their sovereign right to make 
individual decisions on actions and provisions of resources, and at the 
same time no mission can go forward without the consensus of all member 
states, where does the accountability lie if possible IHL violations occur?

Individual states have obligations and responsibilities under IHL. 
The obligations of states under IHL are based on the principle of pacta sunt 
servanda,19 which means that states are bound by the treaties to which they 
are signatories. Additionally, states are bound by customary IHL, which is 
“made up of rules that come from ‘a general practice accepted as law’ and 
that exist independent of treaty law.”20 This means states are obligated to 
uphold customary IHL even though no treaty was signed.21 The Geneva 
Conventions of 1949, which have been universally adopted, maintain that, 
with respect to grave breaches, a state may not absolve itself or another 

While state sovereignty is 
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operates, there are several 
devices within NATO’s 
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a single collective identity. 
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state of any responsibility incurred as specified in common Articles 50, 
51, 130 and 147. Therefore, parties to the North Atlantic Treaty are not 
released from the specific IHL obligations that bind them, even if those 
actions occurred while fulfilling obligations governed by another treaty. 

In doctrine and practice, individual states are held responsible in inter-
national courts, tribunals and under the specific terms of relevant treaties as 
a consequence of their breach or non-performance of an international obli-
gation.22 There are several overarching IHL obligations that highlight how 
a state might become responsible for an IHL violation committed during a 
NATO operation. One of the most general and overarching IHL obligations 
binding states is found in Common Article 1 of the Geneva Conventions,23 
which requires all states not only to respect, but also to ensure respect for, 
IHL. Common Article 1 reads as follows: “The High Contracting Parties 
undertake to respect and to ensure respect for the present Convention in 
all circumstances.” The obligation to respect and ensure respect applies to 
international conflicts and non-international conflicts to the degree that the 
latter are covered by common Article 3 which lays out specific provisions 
for parties in a non-international armed conflict.24 Even though Article 5 
of the North Atlantic Treaty provides for situations where member states 
might not provide armed forces or military resources to specific NATO 
operations, due to the combination of states’ responsibilities to respect and 
ensure respect for IHL and that NATO operations can only go forward 
with the consensuses of all members, all member states are obligated to 
ensure that NATO operations respect the Geneva Conventions. 

States that contribute resources to a specific NATO mission are bound 
by additional IHL obligations. Customary IHL, found in Article 3 of the 
1907 Hague Convention (IV) and in Article 91 of Additional Protocol 
I, provide that a state is responsible for “all acts committed by persons 
forming part of its armed forces” and that “[a] belligerent party which 
violates the provisions of the said Regulations shall, if the case demands, 
be liable to pay compensation.”25 If a state’s armed forces violate their IHL 
obligations, the state could, in theory, be held responsible and could be 
liable to pay compensation or reparations.

Does it make sense to try to push the responsibility onto NATO? 

As demonstrated above, individual member states have clear IHL 
obligations during NATO operations. One might ask why it is necessary to 
complicate matters by expanding responsibility for IHL violations beyond 
those already legally associated with state actors. That is, why would an 
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attempt be made to hold NATO responsible given that responsibility in 
relation to an IHL violation committed during a NATO operation flows 
back to NATO’s constituent states?

One obvious reason is that, from a victim’s point of view, it is difficult 
to identify which state is responsible for each IHL violation during a NATO 

operation. Victims may have no means 
or lack organizational or mission-
related knowledge to identify the 
responsible state or states. Furthermore, 
while states have obligations to facili-
tate and cooperate in criminal investi-
gations, they may be unwilling to turn 
on fellow alliance members and assign 
blame for overarching political reasons 
as this would undermine the fabric 
of trust and cooperation that holds 
NATO together. In theory, making 
NATO as an organization responsible 
for IHL violations during NATO oper-
ations could make it easier to collect 
evidence and to obtain compensation 

and reparations for victims because complainants would only have to deal 
with a single central entity. However, there are several legal and pragmatic 
obstacles that might make this approach ineffective. 

A Possible Pragmatic Obstacle:

Customary IHL requires states to provide international cooperation 
in criminal proceedings.26 This obligates states, for example, to respect the 
dictates and verdicts of extra-national legal bodies, to extradite war criminals 
and not to conceal or aid them. However, in practice, because most NATO 
documentation is classified, it is unclear whether NATO or the member 
states own the documentation, and who would be responsible for turning it 
over as potential evidence in a court case against states and/or specific indi-
viduals accused of violating IHL.

Possible Legal Obstacles:

Tuning from pragmatic to legal considerations, another possible 
obstacle to holding states accountable for NATO missions is the theory 

In theory, making NATO as 
an organization responsible 
for IHL violations during 
NATO operations could 
make it easier to collect 
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only have to deal with a 
single central entity. 
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of “indispensable third parties.” According to this theory, a court cannot 
exercise jurisdiction in a case where the legal interest of a state that is not a 
party to the proceedings would be affected. This could make it difficult to 
bring claims against individual states participating in NATO operations.27

While at first it seems intuitively sensible to explore the extension of 
responsibility for IHL violations to NATO, the law on the legal responsi-
bility of international organizations is still underdeveloped. This is the case 
with regard to the element of attribution of conduct, and maybe even more 
so with regard to the legal consequences of an internationally wrongful act.

As a result, although it seems like a rational approach to hold NATO 
accountable for IHL violations, at least three legal roadblocks must be 
successively overcome. First, it is necessary to establish whether NATO has 
international legal personality and obligations under international law in 
general. A second question is whether NATO has IHL obligations, specifi-
cally, and is party to IHL treaties. Finally, even if the first two roadblocks 
are circumvented, there is the question of whether any currently existing 
policies and legal mechanisms can enforce NATO’s obligations. It is neces-
sary to explore each roadblock in more detail.

The issue of legal personality is important because an entity’s inter-
national legal personality is what gives it rights and obligations under 
international law and allows it to be held responsible for breaching those 
obligations.28,29 States by definition have international legal personality. 
International organizations, on the other hand, do not necessarily have legal 
personality.30,31 Legal doctrine has developed two main theories on giving 
legal personality to international organizations. The first is the theory of 
objective international personality. This theory argues that an international 
organization gains legal personality when it meets certain criteria, regardless 
of the will of the member states.32 The second theory is subjective interna-
tional personality, which maintains that organizations have international 
legal personality because this status is given to them by their member states.33 

If NATO is determined to have international legal personality, it 
can have obligations under international law, and, in turn, NATO can be 
held responsible if it breaches those obligations. Opinions on this ques-
tion are wide-ranging and often contradictory. Some argue that NATO 
has no international legal personality.34 Others admit that it has limited 
legal personality but assert that it lacks full legal authority and competence 
for the conduct of operations, for which it depends on sovereign decisions 
taken by its member states, and therefore does not have legal personality in 
regards to IHL obligations.35 Lastly, some argue that NATO has complete 
legal personality and can have full obligations under all international law.36



the fletcher forum of world affairs

vol.37:3 special edition 2013

170

Even if it can be agreed that NATO has international legal personality, 
and technically can have obligations under IHL, there is debate as to whether 
IHL treaties provide for the possibility of accession by an international orga-
nization.37 Accession clauses of some of the earliest IHL treaties provide only 
for accession by “states”38 or “countries,”39 clearly excluding international 
organizations. The 1907 Hague Conventions, the 1949 Geneva Conventions 

and the Additional Protocols of 1977 by 
reference to the Geneva Conventions 
provide for accession by “powers.” More 
recent treaties, however, have reverted 
to only mentioning the possibility 
of accession by “states.”40 If not read 
restrictively, the term “powers” could 
allow for the possibility of accession by 
international organizations. However, 
there are two problems with this line 
of reasoning. First, as discussed above, 
NATO would have to decide to accede 
by consensus. This seems unlikely since 

not all NATO members are party to the three treaties mentioned above. 
Second, in practice, the UN has interpreted the term “power” as excluding 
international organizations, and this interpretation has extensive support in 
the relevant literature.41 There is an argument that even though NATO might 
not be able to accede to any IHL treaty, if it does have legal personality, then 
it is at least bound by the customary rules of IHL since, as discussed above, 
customary IHL is binding regardless of whether or not a treaty was signed.42 

Beyond the critical and highly technical issues that surround acces-
sion, one must additionally confront the fact that few mechanisms exist to 
bring claims against international organizations. Traditionally, the invoca-
tion of international responsibility is a prerogative of states. IHL, at present, 
does not provide for the possibility for an individual to invoke international 
responsibility on her or his own account.43 Article 3 of the 1907 Hague 
Convention (IV) and Article 91 of Additional Protocol I do not provide for 
a private right of action.44 This is supported by state practice.45 Hence, even 
if NATO does have legal personality and obligations under IHL, the current 
structure of the international legal system does not seem to allow for enforce-
ment of NATO obligations and organizational accountability to individuals. 
There are many political and policy reasons why a state may not pursue 
accountability on behalf of its citizens. In the case of failed states, there might 
not even be a functioning government to protect the interests of its people. 

If NATO is determined 
to have international 
legal personality, it can 
have obligations under 
international law, and, in 
turn, NATO can be held 
responsible if it breaches 
those obligations. 
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Additionally, the three46 main international courts—the International 
Court of Justice (ICJ), the International Criminal Tribunals (ICTs) set up 
by the UN Security Council (which include ICT for Yugoslavia (ICTY) 
and ICT for Rwanda (ICTR)) and the International Criminal Court 
(ICC)—seem to have no statutory mechanism for bringing a case against 
an international organization. With regard to the ICJ, as highlighted in 
Article 34 of its statute, only states may be parties to cases at the court.47 
Thus, individual victims cannot bring a case against a state, nor can a case 
be brought against an international organization. The only option is for 
individual victims to lobby their state 
to bring a case to court against specific 
states. Furthermore, the ICJ only has 
jurisdiction over a case if a state has 
accepted jurisdiction through a clause 
in a treaty it has signed to bring issues 
before the ICJ or if both states agree for 
the specific case to be brought before 
the ICJ. For example, in the Legality 
of Use of Force (Yugoslavia v. United 
States), the ICJ noted that the United 
States put a reservation of “consent” in 
the treaty that the Former Republic of 
Yugoslavia was invoking for jurisdic-
tion. Thus, because the United States would not accept the ICJ’s jurisdic-
tion in this instance, the ICJ did not have jurisdiction to try this case. This 
was also the case in the Legality of Use of Force (Yugoslavia v. Spain).48

The mandates and statutes of both the ICTY and the ICTR are specific 
to trying cases against “persons.”49 The ICTY website clarifies the definition 
of “persons,” stating that their “jurisdiction is over individual persons and 
not organizations, political parties, army units, administrative entities or 
other legal subjects.” In other words, the ICTY and ICTR mandates do 
not allow for cases to be brought against organizations. Similarly, the ICC 
can only try cases against “persons,” with the ICC website stating that its 
mandate is to hold individuals accountable, not states or organizations.50 

Further complicating matters, a core tenant of international respon-
sibility is that a state can only be responsible for a breach of humanitarian 
law norms that bind it.51 But not all NATO member states are bound by 
the same IHL treaties or accept jurisdiction of the same international-level 
courts like the ICJ and the ICC. Such inconsistencies further cloud the 
assignment of responsibility to NATO.

Thus, individual victims 
cannot bring a case against 
a state, nor can a case 
be brought against an 
international organization. 
The only option is for 
individual victims to lobby 
their state to bring a case to 
court against specific states. 
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Conclusion and possible ways forward:

There are strong laws in place delineating obligations and account-
ability in IHL, but there is a vital need to improve the mechanisms for 
ensuring and implementing that accountability, whether it is through 
individual NATO member states or NATO as an international organi-
zation. Civilian populations in zones of armed conflict should not have 
to live in fear of reprisals or abuse at the hands of engaged forces. This 
is especially true of organizations such as the UN or NATO, who justify 
their projection of force as achieving ethical or humanitarian objectives. 
In particular, the fact that NATO is a defensive alliance need not preclude 
it from ensuring in practice that, when acting under NATO auspices, its 
forces are bound by the highest standards of IHL. As indicated above, the 
fundamental criterion by which to judge any strategy for applying IHL to 
NATO actions is whether injured parties have the ability to clearly identify 
and hold accountable those actors that have harmed them. 

However, as shown by the introductory example of NATO’s bombing 
campaign in the Former Yugoslavia, it seems unlikely, in the near term, 
that either domestic or international courts will be able to determine if 
IHL violations have truly occurred, and identify whether NATO or indi-
vidual states should be held accountable. If there does not seem to be viable 

mechanisms to ensure accountability, 
it may be useful to address the situa-
tion prior to any potential violation. 
In today’s world, actions by states and 
international organizations play out as 
much in the court of public opinion as 
in legal courts of justice. 

Accountability contributes to 
the creditability and accomplishments 

of any mission and it would therefore benefit NATO to come up with 
clear and transparent mechanisms and directives laying out the specific 
IHL obligations they will abide by during operations, what will happen 
if violations do occur, and what the process should be for victims to seek 
compensation and reparations. Legal mechanisms to redress actual viola-
tions of IHL are weak at best and are unlikely to change quickly. Thus, 
the most effective remedy for this situation would be to apply public pres-
sure on NATO and its member states to better clarify the IHL obligations 
of NATO missions and the processes for individuals to pursue possible 
compensation for wrongdoing. At the end of the day, NATO’s budget is 

Civilian populations in 
zones of armed conflict 
should not have to live in 
fear of reprisals or abuse at 
the hands of engaged forces. 
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determined by its member states, and those states are in the final instance 
accountable to their constituents. f
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