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I. INTRODUCTION

In many ways, the global fight against corruption has been fought
largely by governments and international organizations. Globalization has
made corruption increasingly easy and the fight against it increasingly chal-
lenging and expensive. The United States is seeking to spread some of those
costs by convincing private citizens to get involved in the fight. Previously,
private parties had little incentive for joining the fight—and, actually, a
large incentive for staying out of it. But recent legislation impacting the
U.S. Foreign Corrupt Practices Act (FCPA) has changed all of that and has
introduced a potential solution to the collective action problem that may
revolutionize the fight against corruption.

This article will argue that, through the Dodd-Frank Wall Street
Reform and Consumer Protection Act (“Dodd-Frank”), the United States
has provided a model legal framework for expanding state resources in the
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fight against global corruption by solving the collective action problem
and incentivizing individual participation in a realm that has traditionally
been the exclusive purview of state actors. After briefly describing the state
of global corruption and the whistleblower provisions in the Dodd-Frank
legislation, the article will explain how adding whistleblower incentives
solves the collective action problem and alters the balance of the public
choice theory.

The Scale of the Corruption Challenge

The scale of global corruption is huge. According to the World Bank,
USD 20 to USD 40 billion are stolen from developing countries every year.'
Two recent high-profile cases help to illustrate both the scope of global
corruption and the toll that it exacts on the developing world. They may
also hopefully illustrate the progress that private involvement will bring
to the fight.

In the waning months of 2011, Colonel Mu’ammar Qadhaf, long-
time leader of Libya, died at the hands of Libyan militants in a revolution
sparked by the so-called “Arab Spring.” His death, which was captured
on a mobile phone camera, was brutal and bloody, as if part of a national
catharsis. After his fall from power, there were innumerable questions—
about forming a new government and about whether different factions of
the Libyan rebels could coalesce and govern effectively. But for all of the
fundamental questions about Libya’s future, the transitional government

quickly turned its attention to the

one thing everyone could agree on—

...during his four decades Qadhafi’s fortune.?
in power, Qadhafi became During his forty-two years as
adept at hiding his fortune; the country’s eccentric and despotic

ruler, Qadhafi allegedly embezzled,

o o stole, and otherwise illicitly acquired as
millions or billions more to be much as USD 200 billion in assets’—

so it is likely that there are

foz{ndy and even more hédy which would amount to USD 30,000

that the process of finding and — per Libyan citizen.* When the Libyan

recovering his assets will be Revolution began in 2011, the United

J . States and most of Europe took swift
aunting.

action, freezing the foreign assets of
................................................................. Qadhafi and twenty-six members of his
entourage.” Those acts immobilized approximately USD 37 billion in the

United States and another USD 30 billion throughout Europe.®
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The United States and the European Union both promised to return
the assets to the transitional government, and, as of October 2011, the
United Nations had authorized the release of USD 1.5 billion.” But during
his four decades in power, Qadhafi became adept at hiding his fortune;® so it
is likely that there are millions or billions more to be found, and even more
likely that the process of finding and recovering his assets will be daunting.

In August 2010, fourteen months before Qadhafi’s fall another ex-African
dictator, Charles Taylor, former President of Liberia, made headlines around
the world when supermodel Naomi Campbell was summoned to testify at his
Hague trial.” Taylor was on trial at the Special Court for Sierra Leone on eleven
charges of war crimes, crimes against humanity, terrorism, rape, sex slavery,
and using child soldiers.”” Some estimate that the number of his victims
ranges in the hundreds of thousands, and one former death squad commander
testified that Taylor ordered him to cannibalize dead enemies." Most of the
money supposedly used to finance these atrocities came from plundering state
resources and trading in blood diamonds.'

Taylor served only six years as Liberia’s president, but had allegedly
been stealing assets since the 1980s." It has been reported that between
1989 and 2003, Taylor acquired up to USD 3 billion in illicit assets—
much of it coming from pocketed tax payments and bribes."* One UN offi-
cial estimates that up to 84 percent of the money from the Liberian timber
industry ended up in Taylor’s pocket during his presidency."

Unfortunately, by the time of his indictment at The Hague, most of
Taylor’s accounts had been drained and his assets hidden. The UN set up
a panel to probe the subject of his hidden wealth,'® and investigators have
been searching from shell corporations and Swiss banks to West African
diamond mines and under Liberian porches for signs of the assets.”” Taylor’s
assets have been frozen, but much of his fortune remains hidden.'

Global Efforts to Fight Corruption

Stories like Qadhafi’s and Taylor’s, though extreme, are unfortu-
nately common and have led countries, intergovernmental, and interna-
tional organizations to expend great amounts of time and treasure to help
prevent them from happening again. The United Nations Convention
against Corruption (UNCAC) obliges signatory governments to return
illicit assets to their rightful owners,” and to their credit, governments do
work together to freeze, find, and return assets stolen by corrupt officials.?

Taking international cooperation to a new level, World Bank President
Robert Zoellick and UN Secretary General Ban Ki-moon partnered in 2007
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to launch the Stolen Asset Recovery Initiative, which works with devel-
oping countries and financial centers to prevent money laundering and
to help recover the proceeds of grand corruption.? Of course, such efforts
exist at multiple levels: many countries have their own bribery laws aimed
at national and multinational corporations within their borders, while
numerous international organizations and non-governmental organiza-
tions, such as INTERPOL, EUROPOL, EUROJUST, and the International
Center for Asset Recovery (ICAR), maintain anticorruption initiatives and
programs.

A New, Unique American Effort to Fight Corruption

While international efforts to fight corruption are at work in every
corner of the world, the United States has been particularly diligent in
prosecuting the global fight against corruption via its famous — or infa-
mous (depending on who you are) — FCPA. But what makes it unique
for the purposes of this article, is that this anti-corruption law took new
meaning in 2010, when the U.S. Congress passed a novel law that could
permanently change the landscape of the fight against global corruption by
enlisting the services of private individuals. While the new Dodd-Frank
legislation made headlines throughout the United States when passed, few
news outlets highlighted what may become its lasting legacy—democra-
tizing the global fight against corruption. That is because buried in the
Dodd-Frank legislation is language that effectively amends the FCPA and
allows for monetary rewards to individual whistleblowers for tipping off
the U.S. government to bribery of foreign officials. In other words, for the
first time, private citizens will have a true and tangible financial stake in
the global fight against corruption.

II. FIGHTING GLOBAL CORRUPTION IN THE UNITED STATES
The Current State of Global Corruption

Corruption in the public and private sectors has been a reality of
modern life in nearly every country. Often, the worst corruption occurs in
political parties, the bureaucracy, and the legislature,” but petty corrup-
tion—bribery—is perhaps the most prevalent, with one in four people
worldwide reporting having paid a bribe—most often to police to avoid
trouble with the authorities or to grease the wheels of justice.” According

VOL.36:2 SUMMER 2012



DEMOCRATIZING THE GLOBAL FIGHT AGAINST CORRUPTION:
THE IMPACT OF THE DODD-FRANK WHISTLEBLOWER BOUNTY ON THE FCPA

to reports, bribery is the most widespread in sub-Saharan Africa, where
over half of individuals report having paid a bribe.*

Corruption is not going away; indeed, in some places it is increasing.
Over half of respondents to a 2010 survey thought that corruption had
increased over the past three years, with the greatest increases, interest-
ingly, coming from European Union (73 percent) and North American (67
percent) countries.”

Until recently, though, the fight against global corruption was the sole
province of governments, international, and intergovernmental organizations.
Many countries have begun building regional anti-corruption coalitions and
transparency initiatives,” and several international organizations have added
anti-corruption initiatives.”’ But while many individuals believe the media
and government are crucial to fighting corruption, they also believe mere
government efforts to fight corruption are generally ineffective.

The Foreign Corrupt Practices Act

In 1977, the United States enacted the FCPA to counteract corrupt
behavior by American companies after an SEC investigation revealed illegal
foreign payments totaling over USD 300 million.” But despite the FCPA,
corruption continues to rise. Between 1994 and 2001, over 400 companies
provided bribes totaling USD 200 billion to over 100 countries.* Though
the pace of corruption has not slowed, the FCPA has played an increas-
ingly important role in deterring it, with recent cases yielding penalties of
several hundred million dollars.

The FCPA essentially makes it unlawful for any U.S. person to bribe
a foreign official (or candidate for office) to obtain or retain business.’' The
statute is written and interpreted broadly to cover most people and compa-
nies with any connection to the United States and nearly every form of
bribery.”? But it exempts payments made to facilitate, expedite, or secure
the performance of routine government action,” and it provides several
affirmative defenses.”

Penalties for violating the FCPA are substantial.”> Corporate violators
may be barred from competing in the federal procurement process and may
face criminal fines—up to USD 2 million for each violation.** Individual
violators face criminal fines of up to USD 100,000 or five years in prison.”’
The government can additionally bring civil suits for up to USD 10,000
per violation,® and courts have avenues for ensuring that the penalties
exceed the gains of bribery.”
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The Dodd-Frank Financial Reform Legislation

In July 2010, President Barack Obama signed the Dodd-Frank Wall
Street Reform and Consumer Protection Act, which implements a series
of financial regulatory reforms intended to prevent a recurrence of the late-
................................................................. 2000s “Great Recession.™ Section 922

of Dodd-Frank effectively amended the
Thanks to Dodd-Frank, if FCPA by adding monetary incentives to
an individual voluntarily encourage individuals to report bribery

pyogidgj tbe goyeynment wﬂ‘b Of fOI‘Cigl’l ofﬁcials.“ Thanks to DOdC]—

o . . . s .
original information about a Frank, if an individual® voluntarily

violation of the FCPA, and

provides the government with original
information about a violation of the

if that information leads to FCPA, and if that information leads to
monetary sanctions of USD monetary sanctions of USD 1 million
1 million or more, then he or more," then he shall be awarded
shall be awarded 10 tp 80 10-30% of the sanctions.” The Securities

and Exchange Commission (SEC) has

percent of the sanctions. o
complete discretion over the amount of

................................................................. award and will consider, among other
things: the significance of the information, the degree of assistance it provided,
and the government’s interest in deterring future violations.*

Sensitive to fears of retaliation against those who report abuses by
their companies, the legislation strengthens the whistleblower protections
in the Sarbanes-Oxley Act of 2002% and allows for anonymous reporting.
The legislation also includes strict confidentiality requirements and rein-
statement, twice back pay, and costs of litigation for any whistleblower that
experiences retaliatory behavior.?

In June 2011, the SEC issued final regulations clarifying several of
the legislation’s provisions.”® Importantly — and perhaps most worrisome
to corporations — the regulations do not require whistleblower-employees
to report information through their company’s internal compliance system
before disclosing it to the SEC.’' The regulations do, however, incentivize
internal reporting by allowing the SEC to consider the use of such proce-
dures in setting award amounts.”

The amendments have already had an effect on the fight against global
corruption, with the quantity and quality of tips increasing in the eighteen
months since Dodd-Frank was enacted.” Thus, it is likely a matter of time before
we start reading headlines regarding the first individual to profit for cooperating
with the Department of Justice (DOJ) or the SEC on an FCPA matter.
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III. CONVINCING AND ALLOWING PRIVATE INDIVIDUALS
TO FIGHT CORRUPTION

Plagued by financial scandals and the influence of money in politics,
the United States slipped out of Transparency International’s top-twenty least
corrupt countries in 2010, falling to twenty-second place, behind Canada (6),
Barbados (17), and Chile (21).>* Nevertheless, FCPA enforcement has recently
become a high priority for the federal government. In December 2008 and
February 2009, the government secured penalties of USD 800 million and
USD 579 million in two cases.” Then, in January 2010, the SEC formed an
FCPA Specialty Unit,’ and around the same time, the Department of Justice
increased its FCPA staff and, perhaps as a demonstration effect, made twenty-
two FCPA-related arrests at a Las Vegas trade show.”

Eight of the top-ten settlements in FCPA history came in 2010, and
eight companies paid a total of USD 1.6 billion in penalties.”® The govern-
ment increased the number of actions it initiated in recent years as well;

2010 saw an 85 percent increase year-on-year in the number of actions.”
The Collective Action Problem and the Fight Against Corruption

The changes to the FCPA signify the government’s increased focus on
the fight against global corruption. By solving the collective action problem,
Dodd-Frank provides private individuals with a financial incentive to take
action against global corruption. And in so doing, it also mitigates the
information inequalities that hamper government efforts—thus expanding
the fight against impunity and making it more efficient. It is because Dodd-
Frank solves the collective action problem that private individuals are able
to get involved in the fight, and it is because individuals are able to get
involved in the fight that global corruption may actually start to decrease.

The government’s anti-corruption efforts have often been inhib-
ited by opportunity costs and information inequalities; the Dodd-Frank
amendments have the potential to ease both. Although many companies
willingly cooperate with authorities, FCPA investigations are financially
costly® requiring a serious investment of taxpayer money and man-hours,
possibly years before any benefit is reaped. But more importantly, they
are economically costly; resources devoted to one investigation cannot be
devoted to another. This opportunity cost is a major inhibition on effec-
tively combating global corruption, especially in an era when government
resources are stretched to the limit and potential violators know there is a
lower risk of being caught.
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Anti-corruption efforts have also suffered from information inequali-
ties that make investigations lengthier, more costly, and less likely to
succeed. Corporate insiders and employees are the most likely to be aware
of FCPA violations but are, for reasons discussed below, the least likely to
share that information with the government. Thus, the SEC and DO]J are
often forced to initiate costly investigations with incomplete information.
This undoubtedly leads to longer, more costly, or unnecessary investiga-
tions, or investigations that are stopped prematurely.

The information inequality was exacerbated by the collective action
problem, which often effectively prevented individuals from cooper-
ating with the government to fight corruption. For example, consider an
employee at a multinational corporation with original information about
her employer’s FCPA violations.®" Such an employee would be unlikely to
disclose her information to the federal government for fear of serious repri-
sals. Her employer could fire her, or, if it chooses not to do that, could
reassign her into oblivion and encourage her to quit. She could be “black-
balled” from her chosen industry and could risk becoming a social pariah
as a “snitch.”

In contrast to these concentrated costs, the benefits of the employee’s
actions would be widely disbursed, and she would likely receive little, if
any, of the advantages of her actions. To the extent that a reduction in
global corruption reduces the costs of doing business, prices will decrease,
but those benefits will be disbursed among consumers worldwide. To the
extent that a reduction in global corruption reduces the costs of doing busi-
ness, profits will increase, but those benefits will be disbursed among inves-
tors worldwide. If the employee is neither an investor nor a consumer, she
will receive essentially none of the benefits of her actions.

The concentrated costs and disbursed benefits of corruption whistle-
blowing create a strong disincentive for private individuals to cooperate
freely with the government. And even if potential whistleblowers would
receive a general, societal benefit from decreased corruption, they would
still be dissuaded from acting because of the preference to be free-riders and
wait for others to act.

But Dodd-Frank takes an unprecedented step to increase the power of
the global fight against corruption by concentrating potential benefits and
reducing potential costs. The fight against corruption has, until now, been
carried out mostly by states and intergovernmental organizations. Dodd-
Frank is, therefore, fairly unprecedented because it incentivizes and allows
private individuals to contribute, in a very direct, meaningful way, to an
area that has traditionally been state-controlled.®
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Dodd-Frank takes this unprecedented step not by adding a new
avenue for private participation—presumably, private individuals could
always have disclosed information to the government—but by adding
an incentive that had been lacking. The “new FCPA” effectively counters
the collective action problem by both reducing the concentrated costs of
taking action and consolidating the expected benefits. Whereas previ-
ously, a whistleblower bore the serious financial risk of retaliation, now if
things go forward as planned, he or she

the Dodd-Frank protections are not a Dodd-Frank takes this
guarantee against retaliation or of full #nprecedented step not by

compensation, the retaliation protec- adding a new avenue fo;f
tions should decrease and disburse the

bears only the social costs. Although

private participation—
risks of taking action.

In addition, the new FCPA signif-
icantly consolidates the benefits that
private actors can expect to gain from  disclosed information to the
their work. A whistleblower with valu- government—ibut by adding

presumably, private

individuals could always have

able information can still expect to gain
the disbursed benefits of reduced global
corruption that he or she always could,

an incentive that had been

lacking.

but, additionally, a whistleblower may
also expect to receive thousands or millions of dollars for his or her efforts.
As described above, recent settlements and penalties have ranged from the
hundreds of millions to billions of dollars; a whistleblower receiving 10
to 80 percent of such a sanction will have his risks and costs more than
compensated.® Dodd-Frank should, therefore, largely nullify the collective
action problem and encourage individual actors to join the fight against
global corruption.*

Public Choice Theory and FCPA Lobbying

The increase in FCPA enforcement has led to the formation of a
powerful lobby against aspects of the Act. According to reports, the U.S.
Chamber of Commerce hopes to reshape its agenda to make changing the
FCPA one of its top priorities.®” Lobbying by business groups has intensi-
fied with claims that the Act is an economic drag that hurts American
competitiveness.® Anti-corruption lobby groups have countered that
fighting corruption actually decreases the costs of doing business.®’

By neutralizing the collective action problem, Dodd-Frank may have
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also readjusted the balance of costs and benefits in the lobbying process, as
described in public choice theory. The costs of anti-corruption legislation
are greatly concentrated on multinational corporations, while the bene-
fits are widely disbursed among the global consumer and investor class.
Accordingly, businesses may have a strong incentive to lobby the govern-
ment to reduce the burdens of FCPA compliance, but individual actors may
have a weak incentive to take any action to strengthen the FCPA because
they will not likely be adequately compensated for their work.

Dodd-Frank has, however, changed the public choice theory balance
by providing individuals with a strong, monetary incentive to take action
in favor of strong anti-corruption legislation. The stronger and clearer the
FCPA is, the more likely whistleblowers are to receive their awards, and the
less likely they are to provide ineffective, inefficient tips. The more likely
whistleblowers are to provide effective tips and receive adequate compensa-
tion, the more likely they are to join the fight against corruption.

By concentrating and increasing the potential benefits of fighting
corruption, Dodd-Frank may actually strengthen the anti-corruption lobby,
leading to better legislation and a more effective solution to the collective
action problem.

CONCLUSION

The global fight against corruption received a significant boost when
the United States developed a model for incentivizing private actors to
monitor and report abuses. That model has the potential to be modified
and implemented in various other countries. The model effectively turns
the collective action problem on its head by limiting the potential costs
to individual actors and dramatically increasing the potential rewards; it
accordingly encourages individuals to take action against global corruption
without a cost-benefit determination.®®

Through Dodd-Frank, the United States has found a way to bring a
multitude of reinforcements to the battlefield in the fight against global
corruption. Given the recency of the “Arab Spring” and the large sums
of assets allegedly stolen by men like Qadhafi and Taylor, these reinforce-
ments should have a substantial opportunity to affect the fight. The regula-
tions have been in effect for less than a year, so, there is no evidence yet of
the effectiveness of the United States’ newest weapon in the fight against
corruption. Only time will tell how effective private actors can be in a realm
traditionally controlled by the state. But due to the amount of money that
is at stake, we will be sure to see headlines about whistleblower bounties. B
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